
UNITSD STATES DISTRICT COURT
SOUTH!:RN DISTRICT OF NEIo/ YORK

--------------------------------- ~
UNITED STATES OF AMERICA, ex rel.
Benjamin V. C~imaco,

Plaintiff,

-a9'&in3~-

MONTEFfORE MEOIC~L CENTER, INC.,

Defendant.
--------------------------------- ~

99 Civ. 11137 (SAS)

STIJ'U'Ll.'l'ION AIm ORD&1l
OJ' S%T'Z1.DIIN'r .MID
DISMISSAL

WHERE~S, the United St4~e$, by its atcorney David N.

Kelley, United State9 Attorney for the Southern Ois~rict of Na~

York, filed a. Complaint-tn-Intervention (~hR ~Federal Complaint~.

against defenda.nt Mon~e£lore Medical Center, Inc. ("Montofioxe")

ynder tba False Cla1~ Act, 31 D.S.C. SS 3729-3733 (the ~Fal~e

C;;laims Act"), alleqing. inter..ll.i.!.r tha~, since in or about. 1993

throuqh the present, Monteflore knoYingly ret&1ned overpaymentg

obtained under Part A of the Medicare program, 42 U.5.C. S5

139Sc-139Si-5, in connection with graduate ~edi~al educa~ion

{"GME'~1 expense$;

WHERE:J\S, the Federal Complair'll: aho alleges thOlt 'the

Unite~ State! 1s entitl.d to recover monies improperly paid to

Monte£iore under the CQ~on law theorie~ of fraud, eonver5ion and

unjust enrichment;

WHEREAS, this StipUlation and Order of Settl~ent and

Dismissal (the "'StipulAt.ion and Order") covers a.ll of the conduct

.lleged in ~he federal Cc~plaint (the ~Covered CondYct"l J



WHEREAS, Montefiore hereby appears anQ ~on$ents to the

en~ry of this St1pula~1on and Order, without admittinq any

wrongdoing or liab~lity under the Fal~~ Cl.ims Act and/or th&

OOmlflon ~aW';

WHEREAS, to avoid the delay, expense, inconvenience and

uncertainty of protracted litig~tion, the United Stat~s and

Montefiore desire eo reach a full and final settlement and

compromise of the claims that the United States as~erts in the

Fede=al Complaint against Montefiore for the Covered Conduct;

NOW, THERE~ORE, the p~rtie5 hereto, in conglder&tjon of

the mutual promis.es, obligations, undertaJdng6 and commitments

hereinafter set forth, do nereby covenant and agree as follows:

~. The partie~ h~reto consent to th~~ Court'~

e~erci~e of subject matter juri,diction over this action and

pe~90Da~ jurisd1ction over each of them.

2. Montefiore agrees to t.he entry of a. jUdgment (ion

the form attached hereto as Exhibi~ A) against it and in favor of

the Unieed Sta~es, in full compromise and sati3faction ot the

a.~le9ations set Eo.t'1:h in the. Fedc:ral Complaint., for the sum of

t",e.1Vl!!! million dollars ($12,000,000) (t.he "Settlement Amount") .

This Settlement Amoont shall constitute a debt due and

owing upon entry of this Stipulation and Orde~ by the Court and

i~ to be discharged by payment to thR United Statl!!!S within thirty

(30) days of che entry o£ this Stipulation and Order. Monte~iore
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shall make such payment by electronic funds transfer pursuant to

written instructions to be provided by the Vn!~ed States

At~orney'~ Office, Southern Distric~ of New York.

3. SUbject to th~ e~eeptions in Para9raphs 6 and B

below, in consideraticn of the obliqations of Mon~etiore set

forth 1n this stipulation and OrQ~r, conditioned upon

Montefiore'~ p6yment in full of the Settlement Amount, the UniteQ

States (on behalf of ~tself, its officers, agentB, agencies and

departmente) agrees to rele~$c Montefiore, 1~3 predecessor~,

succ~ssors, parents, affLliate~, divisions, subsidiaries and al~

of its current and former officers, directora and employee9

(collectively ~the released persons and entities") from any civil

or a~~inistrative monetary claim the United States has or may

have agai~5t the released persons and entities for the Covered

conduct under the ~alse Clai~5 Act. 31 U.S.C. §§ 3729-3733; the

Civil Monetary Penaltle~ Law, 42 U.S ,C. S 1320a-la; the Proqram

Fraud Civil Remedies Act, 31 U.S.C. SS 3801-3812) or under the

common law or eqUitable ~eories of payment by mistake,

disgorgemen~, unjust enrichment, restitution, recoupment,

constructive trust. negligence, misrepresentation, br~ach of

contract and fraud.

4. Hontefiore a9ree~· to release the United Stat~s,

its agencies, employees, servants and agents from any claims

(inclUding attorneys' fees, cost6. and'cxpenee~ of every kind a~d
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how~ver denominated), which Montefiore h~$ asserted, could have

aS3ert~d, or may aS6~rt in the futuze against the Dnited States,

its agencies. "e.mployeeB. servants••nd agentlJ related to t.he

Covered Conduct, and ~he United States' investigation and

prosecution thereof and this Stipulation and Order.

S. This Stipulation and Order is int.and.ed to be for

~he benefit of the parties to this Stipulation ~nd Order only,

and by this instrumen~·the parties te ~hi3 St~pul.tion and Order

do not release ~ny claims against any other person or entity,

except 9S expressly provided by thi~ Stipulation and'Order.

6. Notwithstanding any ter~ of this Stipulation and

Order, inclUding the rele~se provided in ~ara~aph 3, any and all

of the fOllowin9 are specifically reserved and excludeQ from the

scope and terms of this Stipulation and Order as to any entity or

perJOon:

(al Any ciVil, criminal or admini$t~ative claims
ad.sing unde.r 'ri':le 26, V.S. Code IInte1:nal.
RevenlJe Cod.e);

~b) Any criminal li~~lity;

(e) Except as explicitly stated in this Agreement, any
administrative liability, inclUding mandatory or
permi~9ive exclusion las defined in 42 U.S.c. S
1320a-7 fa) or 42 V.S.C. S 1320a-7Ibl,
r~6peetivelYl from Federal health care programs
based upon the Covered Conduct:

(d) ~ny liability to the United States (or its
agenc:ies) fer any conduct other than the Covered
Conduct;

(e) Any claims hased upon such Obligations as are



(f I

lql

7.

created by this stipulation and Order;

Any criminal, ctvil or &dministrative claims .
against ~ndividu~ls. incl~dinq current or fo~mer

directors. officers. employees or 3gene. of
Montefiore, ~ho ceceive oral or written
notific.tion that they are the target of a
crimin~1 inv~sti9ation {as defined in the United
States Attorneys' Manual); ~ho are criminally
indicted. charged. Ot convicted: or who enter into
a cri~nal plea agreement related to the Covered
Conduct; and

Any liability to the united State$ of any entity
or p~rDon~ including but not limited to any joint
tortfea8er~ thac or who is not released by the
terms of this Stipulation and Order.

In the event of a criminal pro3acutioD or

adm1nistrative action relatin9 ~o t~e Covered Conduct, Hontefiore

wa~ve3 and vi11 not &$se=t any def~nse3 it may have based in

whole or in part on ~ cont~ntioD that, ucder th~ Double Jeopardy

clau~e in the Fifth Amend~ent of the Constitution. or under the

Exces~ive Fioes Clause 1n the Eighth Amendment of the

Constitution, this Stipulation and Order bars a remedy sought in

sueh criminal prosecution or administrative action. Hontefiore

agrees that th~5 Stipulation and Order is not p~nitive in purpose

or c~tec:t.

Nothi~g in this Stipul~tion and Order constitutes an

agreQment by the United States concerning the charActeri2~tion of

the Settlem~nt Amount for purposes of the Internal Revenue Code,

T~tle 26 ot the United States Code.
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8. Montefiore shaLl be in default of this Stipulation

and Or~.r if it fails to make the payment set forth in Paragraph

2 on or before its due date. The United States will provide

written notice ot the default, and Montefiore shall have an

opportunity to cure s~ch defaule within five (51 bU3~ne9s dayc

Erom the date of it~ receipt of the notice. Notice of deta~lt

wi11 be sene by fax and overnight ~ail to the under~igned

attorneys ~or Montetiore. I~ Montetiore tai13 to cure the

default within five (5) business days, the Settlement Amount

~hall be irr~ed~ately due and payable, and interest shall accru~

at the rate of 12\ per annum compounded daily from ~e date of

default on the remaining unpaid principal halance. Hontefiore

shall eon£8nt to a Consent Judgment in the amount of the unpaid

balance. and the Unleed states l at ies option, may~ (al re£cind

ehis Stipulation ~nd Order and reinstate the Federdl Complain~

filed in this action; (b' seek specific pertormance of the

Stipu1atiQn and Order; (c) offset the reMaininq unpaid balance

from any amounts due and owing Hontafiore by any department,

agency or agent o~ the United States at the time of default: or

(d) exercise any other ri~hts granted by la~1 or under the terms

of this Stipulation and Order, or recognizable at common !aw or

in equity. Montefiore agrees not to contest any offset imposed

and not to contest any collection actiQn undertaken by ~he United

St~t83 pur5uant to this paragraph l either admini~~ratively or in
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any State of Fede~al court. In addition, Montef1ore shal~ pay

the United Stat~s all reasonable costs of collectio~ a~d

enloXCEmQn~ under this Paragraph, including att~rney6s fees anQ

e.xpanses.

In the event that the United State~ opes to re~cind

thi3 Stipulation and Order, Monte!iore expres~ly agrees not to

plead, argue or other~ise rais~ any defenses UDaer ~he theorie~

of statute of l~itations, lache~~ estoppel or gimi~ar theories~

co any c1vil or administracive claims ~hieh relate to the Covered

Conduct, except ~o the exeene ehese defenses were ava~labLe on

the datR of entry of this Stipulation and Order.

9. Unallowable Cos~s Defined: ~l costa (as defined

in the Federal AcquiBition k~gu~ations (~FAA~), 48 C.~.R_

§ 31.205-" and 1~ Tieles XVIII and 'XIX of the Social security

Act, 42 U,S.C. SS 1395-1395ggg and 1396-1J9IS'v, and the

requlationo and o£ficial p~Qqran di~ectlves promulqated

thereunder) incurred by or on behalf of Montef~orn. ~ts

predeceSBora, successors, parents, aft111ate~. divisions, and

subsidiaries in connection with the rollowing ~nall be

"ul')allovable co"ts .... 01'1 Government con.tract.s or ur.lder 't.he Medicaid

and Medicare Proqram3, the TRICARE Program, Veterans Affairs

Proqram IVA) and Federal Employees Health Benefits Program

lFEflBPJ :

fa) the matte=s cove~ed by ~hi$ Stipulation and
order.:;
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(b I

(e)

(d)

Ce)

~he United Sta~e~' auditls) and civi~ and any
c~iminal investigat1on(8) ot the ma~ters cove~ed

by the Federal Complaint in this action, and this
Stipu~~tio~ and Order;

MontefLore's investigation, audit, de~ense, and
co~rQctive actions undertaken in re3po~8e to th2
Unitud States' audit(s} and civil and Any crirodnal
inveatiqationlsl in connection with the matters
covered by the Federal Complaint, and this
Stipulation and Order (including attorneys' £ee$);

th~ negotiation and perform~nce of this
Stipulation and Order; and

the payment or the Settlement Amount by Montafiore
to the United States ~nd payments that Montefioxe
shall make to the Relator Benj~min C1Lmaco,
inc~~din9 ~osts <lrtd attorneys I' fee:s.

Fyture Treatment of Una619w~b1~ C05t$~ These

unallowable costs shall be separately detenmined and accounted

£or by Montefiore in nonzeimhursable CD8~ centmrs r and Montefiore

will not charge such unallowable costS directly or indirectly to

any con~racts with the United State! or any ~tate Medicaid

Program, or seek payment for ~uch Unallowable Costs through any

co~t report, C05t 6~~t~entr information $tatement r or payment

request submitted by Hontefiore to the Medicaid, Medicare,

TRICARE, VA or FEHB!' programs.

Trea>ment gf Unallowable C05t~ Previou~ly Sub~itteg for

Paymens: Montefiore further agrees that ~ithin sixty (60) cays

of the effective date o£ this Stipula~jon en~ Order, it wi11

idshtify to applicable Med~caid, Medicare and TRICAR~ fiscal

intermediaries, carriers and/or contractor3, VA and FEHBP fiscal
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agents, any unallowable costs (as defined in this Paragraph)

Locludcd in payments previou31y sooght from the United stAtes or

New York State, inc~udin9, but not limited to, payments sought in

any cost reports, case stacernents l information reports, or

payment requests already submitted by Mont~fiore, and ~ill

request, and agree, that euch cost reports, cost statements,

i.nfQrroati.on reports or payment requests, even if already $'l!.t'tled,

be adjusted to account for the effect of the inclusion of the

unallo~ablR costs. Montefiore agrees that the United States and

New rork State will be entitled to recoup £rol\'\ Montcfiore any

overpayment as a result of the inclusion of such unallovablG

costs on previou31y-submitted C05t report~, information reports,

cost st~tements or requests for payment. Any payme~~s due after

the adju~tments have been made shall b~ paid ~o the United States

p~rsuant to the direction of ~he Depattrnen~ of Justice, and/or

the affected agencies.

The United States reserves its rights to disagree with

any calculations submitted Dy P.ontefiore on t~e ef~ect of

inclusion ot una~loyable cos~s fa9 defjned in this Paragraph) on

Monte!iore's cost ~eports, cost s~atemects or information

reports.

Nothinq in this StipUlation and Order shall constitute

a waiver of the rights ot the United States to examine or

reexamine the unallowable costs described in this Paragraph.
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10." MontefiOre .xpr~esly ~arrants that it bas reviewed

its financial situation and that ~t currently is solvent witnin

the meaning of 11 U.S.C. § 547(b) (3) ~nd 548\a) (1) (A) and

(:Ell (iiI (t), and will remain solvent follo\linq its payment QL the

Ssttlement Amount to the United St~te3 hereunder. ~urther, the

par~ies who have executed this Stipulation and Order expre~91y

warrant that, in eva~uatjn9 whethe~ to exeeut~ this Stipulat~on

and Order, "such partie~ (i) h~ve intended that the mutual

prorni3es, covenants and ohligations s~t forth herein const1tuta a

contemporaneous exchange for ne~ value given to Montefiore,

wi.thin t.ha m~anil'J,g of 11 U.S.C. §: 541 (c) (1)~ and (ii) have

concluded that ~hege mutual promises, covenant~ and obligations

dOl in fact, con3~~tuce such a contempo%aneous Qxchange.

Fu%~her, the parties varrant that the mu~ual promises,

covenan~s and obligations ~et forth herein are intended to and do

constitute a reasonably equivalent exchanqe of value which is not

intended to h~nder, de~ay or defraud any ent.ity ~o ~h1ch

Hontefiore wa~ or became indebted on or after the date ot this

tra.nsfer, all within the me.ning of 11 U.s.c. S 54B(al (1).

11. Each party to this Stipulation and Order sh~11

bear its own legal and other costs incurred in connection with

this ~atter, including costs incurred in connection with the

preparation ~~d performance of this Stipulation and Order.
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12. This St~pulat1on and Order i~ govern~d by the laws

of the United St::at~s. The patties agree that the e.xelusi .... e.

jarisdiction and vanue for any dispute arising be~ween and among

the parties under th~s Stipulation and Order as it relates to

this ac~ion will be the United States District Court tor the

Southern District of New ~ork.

13. This Stipulation and Order constitutes the

complete a~reernent between th~ parties. This Stipulation and

Order may no~ be amended except by written consent of the United

States and ~ontefiore.

14. Subjeet to the e~ceptions in Paragrapb 6, in

consideration ot the obli9ationa of Montefiore in this

Stipulation and Order, conditioned upon Montefiore's ~imcly ~u11

payment of the Settlement Amount, ~his action ahall be dism1s3ed

with prejudice &3 to Montef1ore as to all claime upon which the

United States has intervened against Mon~efiore as described ~ieh

particulazity in the Federal Co~laint, and to the extene of, and

as qoverned by, this StipUlation and Order. Thie is p:ovided,

however, that the Court shall retain jurisdiction over this

Stipulation and Order and each party to the extent the

obli9a~ions herein remain ~n~atisfied by that party, and to

determine the appropriate ~~ard to be "~de to the Relator

Benjamin Climaco from the proceeds of the settlement between th~

United States and Montefiore pu=suant to 31 U,S,C. S 3730(d).
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The dismissal of this ac~ion shall be ~ubject to paragraph 6

herein.

15. The und~~signed p~r90ng siqninq this Stipul.tion

and Or~er on beha.lf" of Mont.efiore represent and __ arrant t:.hae they

are authorized by Montefiore to execute this Stipulation and

Order. The undersigned united State~ signatory represents that

~he is 31gn-ing this Stipula1:io::l a.nc:l Order in her offieial

capacities:,

16. This Stipulation an~ Order may be executed in

count~rpartg, each of ~hich cor.5ti~utes an original and alL of

which cons~itute one and the same aqreement.

li. The effective date of this Stipu1ation and Order
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is ~he date on wh~ch this Stip~lation and Order is entered by

this Court.

Da.ted: Mareh 1/, 2004
DAVID N. ~ELLEY

United States Attorney for the
Seut.h_rn Distriet of Ne\l' rork
Attorney for United Sta~es o~

A'beric&

__________.3y'

Dated: Marchi', 2004

bi~ (BG .2471
Assis~Bnt U.S. Attorney
86 Ch~mber$ Street
Ne~ Yoxx, Nev York 10007
Tel. No.: (21Z) 6)1-2732

vINSON '" ELKINS
Attozneya for De:endant
Hontefiore Medical Center, Inc.

By:
LLIAM E. LAWLER

1435 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
1'eL No.: (2021 6'''-6616

Dated: Mareh II, 2004 MONT.tFIORE MtD1CAL CENTER,' INC.

By, d;x;:t.~
DONALD L. ASHK~NASE'

Executive Vice Pr.sident
Corpora.t.

SO OR..DER.E:D:

UNITED STATeS DISTRICT JUDGE
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