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Public Disclosure Bar and 
Original Source Exception

U.S. ex rel. LeBlanc v. Raytheon, 1995 U.S.
Dist. LEXIS 1055 (D.Mass. Jan. 25, 1995)

In U. S . ex rel . Le Blanc v. Rayt h eon, the distri ct
co u rt dismissed a qui tam acti on con t a i n i n g
a ll ega ti ons of defects in the Pa triot missile that
the rel a tor would not have known “but for ”
p u blic discl o su res in con gre s s i onal heari n gs
and news arti cl e s . The rel a tor ’s ad ded analys i s
that Rayt h eon must have vi o l a ted qu a l i ty con-
trol requ i rem ents was not su f f i c i ent to save the
acti on from the public discl o su re bar.

Le Bl a n c’s su i t , f i l ed in 1992, a ll eged that
Rayt h eon made false claims to the
G overn m ent con cerning the Pa triot Ai r
Defense Missile System (Patriot) before, dur-
i n g, and after the Persian Gu l f Wa r.
S pec i f i c a lly, Le Blanc cl a i m ed that Rayt h eon
f a i l ed to com p ly with con tractual requ i re-
m en t s , i n cluding MIL-Q-9858A (a gen era l
qu a l i ty con trol spec i f i c a ti on ) , and sold the
G overn m ent non con forming Pa triots that
malfunctioned during the Gulf War. Further,
Raytheon allegedly covered up the Patriot’s
failures, misrepresented its effectiveness, and
then sold billions of dollars worth of addition-
al Patriots to the Government. LeBlanc sup-
ported his allegations with public statements
m ade by Con gressman John Conyers and
M . I . T. Profe s s or Th eodore Po s to l , both of
whom had suggested that Raytheon “misrepre-
sented” the Patriot’s Gulf War performance.

“Special Expertise” Insufficient if All Material
Information is Publicly Disclosed

In considering whether LeBlanc’s allegations
had been publicly disclosed before the filing of
his complaint, the court first found that Rep.

Conyers’ and Prof. Postol’s statements had pre-
viously been made public. When the court
then compared LeBlanc’s allegations of Patriot
defects against public statements about the
Patriot, it found that all the allegations had
been discl o s ed publ i cly in a con gre s s i on a l
hearing, in published articles, or in a GAO
report. At the hearing on the motion to dis-
m i s s , Le Bl a n c’s co u n s el con ceded that
Le Bl a n c’s all ega ti ons con cerning both the
Patriot’s defects and Raytheon’s exaggerations
of success had, in fact, been previously dis-
closed publicly.

LeBlanc argued, however, that his allegation
that Raytheon failed to comply with MIL-Q-
9858A had not been publicly disclosed and that
its inclusion in the complaint was sufficient to
avoid the public disclosure bar. He contended
that his “special knowledge” of government
contracting enabled him to conclude from the
previ o u s ly discl o s ed inform a ti on that
Raytheon must have failed to comply with the
quality control specification.

Relying on U. S . ex rel . Sti n s on v. Pru den ti a l, 9 4 4
F.2d 1149 (3rd Cir. 1991) and U.S. ex rel.
Springfield Terminal v. Quinn, 14 F.3d 645
(D.C.Cir. 1994), the district court ruled that
“special expertise” does not suffice to overcome
the jurisdictional bar. A relator must possess
substantive information about the fraud, not
just background information which enables
him to understand the significance of a pub-
l i cly discl o s ed tra n s acti on or all ega ti on .
Stating the rule another way, the court said that
expertise in a particular field does not give a
relator the basis for a qui tam suit “when all the
material elements of fraud are publicly avail-
able, though not readily comprehensible to
nonexperts.” In the court’s view, LeBlanc had
merely deduced violations from his work expe-
rience and the prior public statements. Anyone
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with defense proc u rem ent knowl ed ge after
reading about the Patriot problems could have
concluded that Raytheon failed to comply with
M I L- Q - 9 8 5 8 A , wh i ch requ i res inspecti on s ,
testing, and other measures to ensure that sub-
stantive specifications are met.

Co u rt Agrees with 4th Ci rc u i t’s In terp ret a ti on
of “ Ba s ed Upon” as “ D erived From”

Le Blanc adva n ced the altern a tive argumen t
that even if the information had been publicly
disclosed, he did not “base” his complaint on
these discl o su res but merely used them as
“points of departure” for his own investigative
ef fort s . The distri ct co u rt con clu ded that
Le Bl a n c’s inve s ti ga ti on pri m a ri ly invo lved
speaking with Prof. Postol and compiling doc-
uments from the Professor and other Patriot
experts. There was no contention by LeBlanc
that he had “inside” information concerning
the alleged false claims or that he himself had
seen the confidential Patriot specifications.

In deciding the matter, the district court noted
the dispute among the circuits in interpreting
“based upon” in the public disclosure bar. It
found persuasive the interpretation in U.S. ex
rel. Siller v. Becton Dickinson, 21 F.3d 1339
(4th Cir. 1994) that a relator’s action is “based
upon” a public disclosure of allegations only
“where the relator has actually derived from
the disclosure the allegations of his complaint.”
The court also noted a similar interpretation
made earlier in its own district in U.S. ex rel.
LaValley v. First National Bank of Boston, 707
F. Supp. 1351 (D.Mass. 1988). On the other
hand, some circuits, most notably the Tenth
and Second, had barred qui tam suits regard-
less of where the relator got the information if
the allegations had been publicly disclosed,
unless the relator satisfied the “original source”
exception. To support this view, they had
defined “based upon” to mean “supported by”
and had barred qui tam suits even if partly
b a s ed upon publ i cly discl o s ed all ega ti on s .

Despite its siding with the Fourth Circuit inter-
pretation, the district court avoided resolving
the issue for this case,holding that under either
interpretation LeBlanc’s suit was barred.

LeBlanc Had No Information “but for” the
Public Disclosures

According to the district court, LeBlanc would
necessarily lose if mere public disclosure of the
allegations invoked the jurisdictional bar since
the court had demonstrated that the allega-
ti ons abo ut the Pa triot and Rayt h eon had
already been publicly disclosed. Applying the
Siller interpretation, the court concluded that
because LeBlanc had admitted to using the
p u bl i cly discl o s ed all ega ti ons as “points of
departure,” he would not have known anything
about the Patriot problems “but for”the public
disclosures. Quoting Siller, the court ruled that
LeBlanc “actually derived from the disclosure
the allegations upon which his qui tam action
is based.” Because LeBlanc conceded that he
was not an “original source” of the allegations,
the court did not need to address the “original
source” exception to the public disclosure bar.

U.S. ex rel. Barth and International
Brotherhood of Electrical Workers v. Ridgedale
Electric Inc., 1995 U.S. App. LEXIS 532 (8th
Cir. Jan. 13, 1995)

In U. S . ex rel . Ba rth et al. v. Ri d gedale Electri c
In c ., the 8th Ci rcuit affirm ed a lower co u rt dis-
missal of a qui tam acti on as ju ri s d i cti on a lly
b a rred because the rel a tors lacked “ori gi n a l
s o u rce” standing under §3730(e)(4)(B) of t h e
Act . The co u rt found that In tern a ti on a l
Bro t h erh ood ’s knowl ed ge of the false cl a i m s
was insu f f i c i en t ly “d i rect” and that Ba rt h , a
Ri d gedale em p l oyee , h ad not “ vo lu n t a ri ly ”
p rovi ded his inform a ti on to the Govern m en t
as requ i red by the “ori ginal source” e xcepti on
to the public discl o su re bar.

The relators filed their complaint in 1992,
alleging that Ridgedale submitted false certifi-
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cations of contract compliance and fraudulent
payroll reports in order to conceal its failure to
pay Davis-Bacon Act prevailing wages on a fed-
erally-funded construction project. Specifical-
ly, Ridgedale falsely classified the positions held
by some of its employees. Moreover, the com-
plaint all eged that Ri d ged a l e’s pre s i den t
requested that Barth prepare false time cards to
indicate that he had been a supervisor on the
project even though he had no supervisory
duti e s . Af ter com p lying with the requ e s t ,
Barth was laid off by Ridgedale. A union rep-
resentative, Michael Priem, became suspicious
that the payroll information was false based on
his observations of the job site, interviews with
em p l oyee s , and revi ew of the com p a ny ’s
reports. Priem then relayed his concerns to a
HUD investigator, who in turn contacted Barth
regarding the false classifications.

Relators Had “Independent” Knowledge

In revi ewing the lower co u rt dec i s i on , the 8th
Ci rcuit stated that the False Claims Act (FCA)
must be analy zed in the con text of what the cir-
cuit co u rt saw as “its twin goals of rej ecting su i t s
wh i ch the govern m ent is capable of p u rsu i n g
i t s el f , while prom o ting those wh i ch the govern-
m ent is not equ i pped to bring on its own .”
Accord i n gly, to prevent para s i tic suits Con gre s s
c re a ted the “p u blic discl o su re” bar and “ori gi n a l
s o u rce” excepti on . Because the Un i on and Ba rt h
con ceded on appeal that a public discl o su re had
occ u rred , the 8th Ci rcuit on ly ad d re s s ed the
“ori ginal source” i s su e . Un der the Act , in order
to be an “ori ginal source ,” the rel a tor must have
“d i rect” and “ i n depen den t” k n owl ed ge of t h e
i n form a ti on and “ vo lu n t a ri ly ” provi de it to the
G overn m ent before filing su i t . The circuit co u rt
found that both the Un i on and Ba rth had “ i n de-
pen den t” k n owl ed ge of the fra u du l ent activi ty
a p a rt from the public discl o su re s . The inqu i ry
t h erefore foc u s ed on wh et h er the Un i on’s
k n owl ed ge was “d i rect” and wh et h er Ba rth “ vo l-
u n t a ri ly ” provi ded his inform a ti on .

First-Hand Information Required for
“Direct” Knowledge

The 8th Circuit adopted a narrow definition of
“direct” knowledge as that which is “unmediat-
ed by anything but the plaintiff ’s own labor” or
“marked by absence of an intervening agency.”
The circuit court reasoned that the “direct”
requirement prevents parasitic lawsuits by “dis-
i n tere s ted out s i ders” who “s tu m bl e” u pon
information. Under its interpretation, the qui
tam provisions were not intended to permit
suits by pers ons “ who obtain secon d h a n d
information from an individual who has direct
knowledge.” As such, the 8th Circuit cited with
approval other decisions that had barred rela-
tors who did not have “first hand knowledge.”

The circuit co u rt then found that the lower co u rt
properly con clu ded that Pri em derived his infor-
m a ti on from interm ed i a ry sources by ob s ervi n g
the job site , revi ewing the publ i cly - f i l ed payro ll
record s , and intervi ewing Ri d gedale em p l oyee s .
The 8th Ci rcuit ch a racteri zed Pri em as merely a
“rec i p i ent of i n form a ti on and not a direct
s o u rce” because he was “s i m p ly ga t h ering infor-
m a ti on on beh a l f of the Un i on .” Si n ce he lacked
“d i rect” k n owl ed ge , Pri em was not an “ori gi n a l
s o u rce” u n der the Act , and the Un i on’s claim was
ju ri s d i cti on a lly barred .

“Voluntarily” Not Satisfied if Government
Initiates Interview

Barth, on the other hand, did have “direct”
knowledge because of his employment with
Ridgedale. The circuit court found, however,
that Barth did not “voluntarily” provide his
information to the Government because he
provided information only after being contact-
ed by a HUD investigator. According to the 8th
Circuit, the FCA is intended to encourage indi-
viduals to come forward at the earliest possible
time and to disco u ra ge those who rem a i n
silent. In the view of the court, to allow Barth
to proceed with his claim would reward him
for merely complying with the Government’s
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investigation. Since Barth failed to satisfy the
“ vo lu n t a ri ly ” requ i rem ent of the “ori gi n a l
source” exception, the 8th Circuit concluded
that his suit was properly dismissed and
affirmed the judgment of the district court.

Ed i to r ’s Note:  The Ei ghth Ci rc u i t’s interpret a tion of “ vol u n t a ri ly ”
a ppe a rs to co n f l i ct with legi s l a tive histo ry. S en a tor Gra s s l ey, a main
s po n sor of the 1986 FCA Am en d m en t s , s t a ted on August 11, 1 9 8 6
the foll owing:  “ In the def i n i tion of ‘o ri ginal sou rce’ the re q u i rem en t
that the indivi dual ‘ vol u n t a ri ly ’i n fo rm ed the Govern m ent or news
m edia is meant to pre clude the abi l i ty of an indivi dual to sue under
the qui tam se ction of the Fa l se Claims Act wh en his suit is ba sed
sol ely on pu blic info rm a tion and the indivi dual was a sou rce of t h e
a ll ega tions only be c a u se the indivi dual was su bpoen a ed to come fo r-
wa rd . However, t h o se persons who have be en co n t a cted or ques-
ti o n ed by the Govern m ent or the news media and coopera ted by
providing info rm a tion wh i ch later led to a pu blic discl o su re wou l d
be co n s i d ered to have ‘ vol u n t a ri ly ’ i n fo rm ed the Govern m ent or
m edia and therefo re co n s i d ered el i gi ble qui tam rel a to rs .”
Co n gressional Re co rd , August 11, 1 9 8 6 , S 11244.

Statute of Limitations

Hyatt v. Northrop Corp. et al., Order
Dismissing Complaint Against All Defendants,
No. CV 93-2529-KN (C.D.Cal. Jan. 19, 1995)

In Hyatt v. Nort h rop Corp. et al., the distri ct
co u rt dismissed rel a tor Hya t t’s complaint on
s t a t ute of l i m i t a ti ons gro u n d s , ruling that the
t h ree year to lling provi s i on in the FCA statute of
l i m i t a ti on s , 31 U. S . C . § 3 7 3 1 ( b ) ( 2 ) , a pplies on ly
to acti ons bro u ght by the Govern m ent and not
to qui tam su i t s . App lying the six year limitati on s
peri od in §3731(b)(1), the co u rt dismissed all of
Hyatt’s claims since the alleged violations
occ u rred before May 13, 1986 and suit was not
f i l ed until April 30, 1 9 9 3 . Hya t t , who had previ-
o u s ly filed two qui tam acti ons against Nort h rop,
bro u ght the pre s ent acti on against Nort h rop and
s everal other su bcon tractors , a ll eging va ri o u s
f ra u du l ent acts in con n ecti on with     the    Blu e
Laser, MX Mi s s i l e , and  B1-B Bom ber.

1986 Amendments to Statute of Limitations
Apply Retroactively

Ju d ge Kenyon rej ected defen d a n t s’ con ten ti on
that the 1986 amen d m ents to the statute of l i m-
i t a ti on s , cod i f ying the three year to lling provi-
s i on , a re not to be app l i ed retroactively. Th e
co u rt rel i ed on the recent Ninth Ci rcuit dec i s i on
in Ch enault v. Un i ted States Postal Servi ce, 3 7
F.3d 535 (9th Ci r. 1 9 9 4 ) , wh i ch app l i ed the re a-
s oning in L a n d gra f v. USI Film Prod s, 114 S.Ct.
1483 (1994). Ch en a u l th eld that because statute s
of l i m i t a ti on are gen era lly procedu ra l , t h ey
should be app l i ed retroactively unless they re su r-
rect a “s t a l e” cl a i m , re sult in “m a n i fest inju s ti ce ,”
or there is clear legi s l a tive intent to the con tra ry.
Ju d ge Kenyon found that Hya t t’s claims were not
“s t a l e” pri or to the en actm ent of the 1986
a m en d m en t s . Fu rt h erm ore , defendants had
f a i l ed to show that retroactive app l i c a ti on wo u l d
cause “m a n i fest inju s ti ce” or that su ch app l i c a-
ti on would con travene legi s l a tive inten t .

Three Year Tolling Provision Does Not Apply
to Hyatt’s Qui Tam Action

The distri ct co u rt next ru l ed that §3731(b)(2),
wh i ch all ows no acti on to be bro u ght “m ore
than 3 ye a rs after the date wh en facts materi a l
to the ri ght of acti on are known or re a s on a bly
should have been known by the official of t h e
Un i ted States ch a r ged with re s pon s i bi l i ty to act
in the circ u m s t a n ce s , but in no event more than
10 ye a rs after the date on wh i ch the vi o l a ti on is
com m i t ted ,” should app ly on ly to acti on s
bro u ght by the Govern m ent and not to qui tam
acti on s . Ju d ge Kenyon recogn i zed that the
§3731(b) statute of l i m i t a ti ons ex p l i c i t ly app l i e s
to “a civil acti on under §3730,” wh i ch wo u l d
i n clu de ei t h er a Govern m ent initi a ted or rel a tor
i n i ti a ted acti on ; h owever, he re a s on ed that
wh en a statute’s “plain meaning” l e ads to
a b su rd re sults or re sults cl e a rly at va ri a n ce wi t h
the policy behind the legi s l a ti on , the co u rt mu s t
l ook past the literal language to re ad the statute
con s i s tent with its overa ll po l i c y.
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In Ju d ge Kenyon’s vi ew, b a s ed in part on the
House and Sen a te Reports on the 1986 FCA
Am en d m en t s , Con gress en acted §3731(b)(2) to
en su re that “the Govern m en t” does not lose its
ri ght to file acti ons because of the inherent diffi-
c u l ty in detecting fra u d . However, wh en , as in
this case, the rel a tor knows abo ut the vi o l a ti on s
“ well pri or to three ye a rs before bri n ging the
acti on ,” the purpose behind the to lling provi s i on
does not app ly. Un der su ch circ u m s t a n ce s , it is
the rel a tor ’s del ay, not the inherent difficulty in
d i s covering fra u d , that has preven ted the acti on
f rom being filed earl i er. In a foo tn o te Ju d ge
Kenyon rej ected Hya t t’s argument that the
to lling provi s i on should app ly to him because he
“ef fectively stands in the shoes of the govern-
m en t .” The ju d ge noted that if this were so, t h e
suit would sti ll be dismissed because the three
year to lling peri od would begin to run wh en the
rel a tor learn ed of the fra u d .

Elements of Liability

U.S. ex rel. Piacentile v. Wolk, Advanced Care
Associates and Miller, Memorandum Opinion,
No. 93-5773 (E.D.Pa. Jan. 13, 1995)

In U.S. ex rel. Piacentile v. Wolk et al., the dis-
trict court allowed a qui tam action to proceed
against one owner of a small medical supply
company but dismissed the complaint against
the other owner for lack of any allegation that
the owner had taken any action to submit or
cause the submission of a false claim. While
the complaint alleged knowledge by the sec-
ond owner, the court found that knowledge
plus action is necessary to state a violation
under the FCA.

The Government intervened in this case alleg-
ing that Advanced Care Associates knowingly
a l tered Certi f i c a tes of Medical Nece s s i ty
(CMNs) after they were signed by a physician
and inclu ded false inform a ti on on the
Med i c a re Claims Forms (Forms 1500).
According to the complaint, Wolk, one of the

own ers of Adva n ced Ca re , su pervi s ed and
i n s tru cted the em p l oyees who falsified the
CMNs and signed the Forms 1500 knowing
that they contained false information. It was
also alleged that Miller, co-owner of Advanced
Care, knew that the CMNs were being altered
by Wolk, that Miller benefited financially from
the fraud, and that he knew Wolk destroyed
records to conceal the fraud.

Information Added to CMN without
Physician Authorization is “False”

Before the distri ct co u rt were two moti ons to dis-
miss under F. R . C . P. 12(b)(6) for failu re to state a
cl a i m . Wolk argued that it is po s s i ble for a CMN
to be altered wi t h o ut the phys i c i a n’s aut h ori z a-
ti on but not contain false statem ents and thus not
con s ti tute a FCA vi o l a ti on . The co u rt disagreed .
CMNs requ i re a phys i c i a n’s sign a tu re wh i ch cer-
tifies that the inform a ti on therein repre s ents his
profe s s i onal ju d gm en t . Moreover, CMNs on ly
em body inform a ti on ra ti f i ed by the phys i c i a n
who signs them . Accord i n gly, the distri ct co u rt
held that “any information added, without
a ut h ori z a ti on , by an indivi dual other than the
physician signing the CMN is ‘f a l s e’ for purpo s e s
of the False Claims Act .”

The court further ruled that Wolk’s reliance on
United States v. Stelweck, 108 B.R. 488 (E.D.Pa.
1989) was misplaced. In that case the court
found no evidence at trial that the additional
information on the forms was put there with-
o ut the ex press perm i s s i on of the sign i n g
physician. In the view of the Wolk court,
Stelweck found only that there was no evidence
“that the typed information constituted false
information, as opposed to legitimate addi-
tions made after [an employee of the medical
supplier] contacted the physician who signed
the CMNs.” Stelweck would have found the
post-signature additions false for purposes of
the FCA if there had been evidence that the
signing physician had not authorized the addi-
tions. Post-signature physician authorization
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is thus a factual question to be resolved at trial.
As such, Wolk could present evidence at trial,
not on the motion to dismiss, that the post-sig-
nature additions to the CMNs were made with
the signing physician’s approval. Since the
court held that information added without
physician authorization is false under the FCA,
the Government’s allegations were sufficient to
support a claim under the Act.

“Mere Inaction” Insufficient for Liability

The distri ct co u rt then tu rn ed its atten ti on to
defendant Mi ll er. F i rs t , it dec i ded wh et h er
Mi ll er was liable for vi o l a ting the FCA based
on ly on the all ega ti ons that he knew of the fra u d
and record de s tru cti on . The co u rt held that
t h ere must be some acti on taken by the defen-
dant wh i ch causes the claim to be pre s en ted to
the Govern m ent in order to state a claim under
the Act . The Govern m ent failed to all ege that
Mi ll er took any acti on that con s ti tuted “pre s en t-
ing or causing to be pre s en ted ” a false cl a i m . In
s h ort ,“ [ m ] ere inacti on is not en o u gh to con s ti-
tute a vi o l a ti on of the False Claims Act .”

No Shareholder or Corporate Officer
Liability for Miller

Nex t , the co u rt determ i n ed wh et h er Mi ll er was
l i a ble for the acti ons of Adva n ced Ca re as a share-
h o l der who ben ef i ted from the fraud or a corpora te
of f i cer who knew of the record de s tru cti on . Th e
co u rt ru l ed that Mi ll er was not liable under the FCA
because of his po s i ti on as a shareh o l der. In order to
“p i erce the corpora te vei l ” for shareh o l der liabi l i ty,
the corpora ti on must be shown to be a sham. Here
t h ere was no su gge s ti on that Adva n ced Ca re was
“s om ething less than a bona fide corpora te en ti ty.”
Ad d i ti on a lly, Mi ll er was not liable as an of f i cer
because under Pen n s ylvania “p a rti c i p a ti on theory ”
of l i a bi l i ty, the defendant must en ga ge in a wron gf u l
act . Mi ll er could be “h eld liable for misfe a s a n ce but
not for simple non fe a s a n ce .” According to the
co u rt , the Govern m ent failed to all ege any misfe a-
s a n ce on the part of Mi ll er; t h erefore , he could not
be held liable for the torts of the com p a ny.

Preem pti on of the False Claims Act 

U. S . ex rel . Fa llon et al. v. Acc u dyne Co rp. and
Alliant Te ch s ys tem s , In c ., Mem o ra n dum and
Ord er, No. 93-C-801-S (W. D. Wi sc . Ma r. 1 3 ,1 9 9 5 )

In U. S . ex rel . Fa ll on et al. v. Acc u dyne et al.,
D i s tri ct Ju d ge John Shabaz den i ed the defen-
d a n t s’ m o ti on to dismiss for failu re to state a
cl a i m , holding that the rel a tor s’ a ll ega ti on s
cl e a rly fell within the language of the FCA and
that envi ron m ental laws did not preem pt FCA
l i a bi l i ty. The rel a tors all eged that Acc u dy n e
k n owi n gly failed to com p ly with envi ron m en t a l
l aws as was requ i red by its con tracts with the
Dep a rtm ent of Defense and then made false
repre s en t a ti on s , certi f i c a ti on s , and claims to the
G overn m ent that it had com p l i ed . In rel i a n ce
u pon these false repre s en t a ti on s , t h e
G overn m ent paid on the con tract s .

Contractor’s False Representations of
Compliance with Environmental Laws
Give Rise to Claim

The defendants presented two arguments to
support their motion to dismiss for failure to
state a claim. The first portrayed the relators’
claim as an effort to impose liability based sole-
ly on non com p l i a n ce with envi ron m en t a l
statutes. The companies argued that this was
not a claim within the meaning of the FCA. In
reaching his decision, Judge Shabaz reasoned
that the FCA was intended to provide a broad
rem edy for all attem pts to def raud the
Government. He stated that the complaint
clearly alleged that Accudyne knowingly failed
to com p ly with envi ron m ental laws , a s
requ i red by con tract , and lied to the
Government about its noncompliance in order
to induce payment. Judge Shabaz explained
that this situation was no different from a con-
tractor who falsely repre s ents to the
Government that testing has been performed
in order to get a claim paid. He noted that it is
not the violations of environmental laws them-
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selves that give rise to the FCA claim but rather
the false representations about compliance that
do so. Accordingly, the relators’ allegations
that Accudyne made false statements to induce
payment constituted a claim within the lan-
guage of the FCA.

FCA and Environmental Statutes Provide
Remedies for Entirely Different Conduct

Accudyne also argued that to the extent that
the relators stated a claim, it was preempted by
the specific remedial provisions of the environ-
mental laws under the doctrine set forth in
Mi d dl e s ex Co u n ty Sewera ge Aut h ori ty v.
Na ti onal Sea Cl a m m ers As s oc ., 453 U. S . 1
(1981). The court, however, found that Sea
Clammers did not hold that a “statutory claim
is preempted by a subsequent statutory enact-
ment which regulates conduct different from
that supporting the original claim.” According
to Judge Shabaz, the FCA and environmental
statutes provide remedies for completely dif-
ferent behavior. The former is a remedy for
fraud while the latter is a remedy for polluting.
To infer preemption of the FCA by environ-
mental laws would create the “absurd implica-
tion” that Congress intended to provide a rem-
edy for fraud where a “contractor lies about
lawful actions but preclude a remedy for lies
about unlawful actions.” Judge Shabaz further
noted that the remedies themselves are com-
pletely distinct. A FCA action could not com-
pel environmental clean-up or damages for
environmental pollution. Nor could a suit
under environmental laws result in fraud dam-
ages or penalties.

FCA Is Not Preempted in Other Contexts

Judge Shabaz observed that the Second Circuit
in U.S. v. General Dynamics Corp., 19 F.3d 770
(2nd Cir. 1994) and U.S. v. Foster Wheeler
Corp., 447 F.2d 100 (2nd Cir. 1971) ruled that
the FCA was not preempted by other federal
statutes. In General Dynamics the proscribed
conduct was kickbacks and the other remedy

the Anti-Kickback Act, while in Foster Wheeler
the conduct was defective pricing and the other
remedy was the Truth in Negotiations Act. If
there was no inconsistency in allowing a FCA
action in the face of these other specific reme-
dies for rel a ted underlying con du ct , t h en ,
according to Judge Shabaz, there was certainly
“no inconsistency in permitting remedies for
fraud on the one hand and violation of federal
environmental statutes on the other.”

Joint Privilege Protects
Relator/Government
Communications

U. S . ex rel . Fa llon et al. v. Acc u dyne Co rp. and
Alliant Te ch s ys tem s , In c ., Mem o ra n dum and
Ord er, No. 93-C-801-S (W. D. Wi sc . Ma r. 6 ,1 9 9 5 )

In U. S . ex rel . Fa ll on et al. v. Acc u dyne et al.,
D i s tri ct Ju d ge John Shabaz ru l ed that all dis-
cl o su res bet ween the rel a tor s’ co u n s el and the
G overn m ent that fell into attorn ey - cl i ent priv-
i l ege and work produ ct inform a ti on were pro-
tected from discovery by the defen d a n t s . Judge
Shabaz noted that the FCA requires that the
relator reveal all his information about the case
to the Government; however, nothing in the
statute requires or suggests these disclosures be
provi ded to anyone other than the
Government. The Government and the rela-
tors had a common interest in prosecution of
this suit, and as a general matter joint parties’
communications are privileged unless waived.
Since the Government’s and relators’ interests
are “inherently aligned,” they should be treated
as joint parties. “To rule otherwise,” stated
Judge Shabaz, “would completely deprive the
United States and the relators of the benefit of
privilege in this and every other case.”
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Robert son v. Bell Hel i copter Textron In c ., U S
Su p C t , No. 9 4 - 1 1 6 0 , revi ew den i ed (Feb. 2 1 ,1 9 9 5 )

In Febru a ry 1995, the U. S . Su preme Co u rt
den i ed the peti ti on for certi ora ri filed by a Bell
Hel i copter em p l oyee who all eged that he was
ret a l i a ted against by the com p a ny in vi o l a ti on of
the “ wh i s t l ebl ower pro tecti on” provi s i on of t h e
F C A , 31 U. S . C . § 3 7 3 0 ( h ) . The Co u rt let stand a
5th Ci rcuit dec i s i on affirming the lower co u rt’s
ruling that there was insu f f i c i ent evi den ce that
Bell knew Robert s on was acting in furt h era n ce
of rem edying ill egal or unlawful activi ty.

Cannestrino v. United States, No. 93-4466

In Ja nu a ry 1995, the Federal Govern m en t
obt a i n ed a FCA ju d gm ent for $5,000 against an
i n d ivi dual who had filed a false claim in a tort
suit against the U. S . Postal Servi ce . Accord i n g
to Dep uty Assistant At torn ey Gen eral Eva
P l a z a , who heads the Torts Bra n ch , t h e
G overm ent has used the FCA to co u n tercl a i m
in other tort cases, but those cases set t l ed before
tri a l . Ca n n e s tri n o was the first to end in a ju d g-
m en t . An Assistant U. S . At torn ey invo lved in
the matter ex p l a i n ed that Ca n n e s tri n o’s
cl a i m ed neck inju ry from an auto acc i dent wi t h
a Postal veh i cle was a hoa x ; t h erefore , his su i t
con s ti tuted a false claim against the
G overn m ent and he was su bj ect to civil pen a l-
ties under the Act . The ju d ge agreed , f i n d i n g
that Ca n n e s trino “m a nu f actu red these inju ri e s ,
su bm i t ted a false claim and te s ti f i ed falsely at
the time of trial with rega rd to these inju ri e s .”
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An Issue of First Impression

Scope of Government Right to
Dismiss Qui Tam Suits

U.S. ex rel. Sequoia Orange Co. v. Sunland
Packing House Co. et al., Memorandum
Opinion and Order, No. CV-F-88-566-
OWW (E.D.Cal. Mar. 3, 1995)

In U. S . ex rel . Sequ oia Ora n ge Co. v. Su n l a n d
Packing House Co. et al., the co u rt ru l ed that
the Govern m ent does not have an absolute
ri ght to dismiss qui tam suits over a rel a tor ’s
obj ecti on , finding inste ad that Govern m en t
dismissals are su bj ect to judicial revi ew. Th e
U. S . Di s tri ct Co u rt for the Eastern Di s tri ct of
Ca l i fornia is the first federal co u rt to con s i der
u n der what circ u m s t a n ces the Un i ted State s
m ay dismiss a fac i a lly meri torious FCA cl a i m
over the oppo s i ti on of the rel a tor. Un der the
s t a n d a rd of revi ew arti c u l a ted by the co u rt , t h e
G overn m en t can dismiss a qui tam suit on ly if
the dec i s i on to dismiss “is ra ti on a lly rel a ted to a
l egi ti m a te govern m ental purpose and that dis-
missal is not arbi tra ry, f ra u du l en t , or ill ega l .”

The co u rt ru l ed that wh ere the Govern m en t
pre s ents a “f ac i a lly sati s f actory ” basis for the
d i s m i s s a l , the co u rt wi ll not inqu i re furt h er;
h owever, the rel a tor is en ti t l ed to an evi den-
ti a ry hearing by showing a “su b s t a n tial and
p a rti c u l a ri zed need .” A rel a tor can establ i s h
su ch need by “ch a ll en ging the legi ti m acy of
the asserted govern m ental intere s t ,” or show-
ing that it is “pretex tu a l ,” or that “dismissal is
f ra u du l en t ,” or that the “dismissal does not
ra ti on a lly adva n ce the asserted intere s t .”
App lying this standard , the distri ct co u rt ru l ed
that Sequ oia had pre s en ted su f f i c i ent evi den ce

to raise three “co l ora ble cl a i m s” that dismissal
was “a rbi tra ry ” or “b a s ed upon improper con-
s i dera ti on s ,” and that an evi den ti a ry heari n g
would be sch edu l ed accord i n gly.

Sequoia originally filed suit under the FCA in
1988 against various citrus packing houses
(there are now eleven named defendants) for
allegedly filing reverse false claims. A reverse
false claim refers to knowingly making or
using a false statement or record to “conceal,
avoi d , or dec re a s e” an obl i ga ti on to pay
money to the Government. In this case, FCA
liability was premised upon violations of the
Agri c u l tu ral Ma rketing Agreem ent Act
(AMAA). Under the AMAA, the Secretary of
Agriculture issues marketing orders limiting
the quantity of various commodities, includ-
ing oranges and lemons, that may be market-
ed by handlers. Handlers who exceed their
allotment are subject to civil fines. Sequoia
alleged that the defendants exceeded their
quotas and made false statements to the
Government to avoid, among other things,
p aying pen a l ties for vi o l a ting the orders .
Although the Government had itself brought
suits against many of the defendants for vio-
lating the AMAA, it moved on two occasions
to dismiss Sequoia’s qui tam suit for failure to
state a claim, arguing that the facts alleged
did not present an actionable reverse false
claim under the FCA. The court rejected
those motions. In the fourth year of the case,
the Govern m ent moved to intervene for
good cause and Sequoia opposed. The dis-
tri ct co u rt perm i t ted the interven ti on in
1993. Later the Government moved to dis-
miss, precipitating the present decision.

In deciding the case, the court first deter-
m i n ed what standard of revi ew, i f a ny,
applies to a Government motion to dismiss a
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qui tam su i t . The Govern m ent argued that
the co u rt had no power to revi ew its dis-
missal dec i s i on or, in the altern a tive , t h a t
revi ew is limited to “excluding abuse of pro s-
ec utorial discreti on .” Sequ oia maintained
that on ly obj ectively meritless FCA cl a i m s
should be dismissed . Al tern a tively, Sequ oi a
a s s erted that ei t h er the F. R . C . P. 4 1 ( a ) ( 2 )
s t a n d a rd of preju d i ce or the FCA
§3730(c)(2)(B) “f a i r, adequ a te and re a s on-
a ble under all the circ u m s t a n ce s” s t a n d a rd of
revi ew for set t l em ent should be app l i ed . In
a len g t hy op i n i on , the distri ct co u rt sys tem-
a ti c a lly ad d re s s ed each of these con ten ti on s
as well as other ancill a ry argumen t s .

Government May Move to Dismiss
Despite Late Intervention

The distri ct co u rt rej ected Sequ oi a’s asserti on
that the Govern m ent cannot move to dismiss
because it did not intervene at the beginning of
the su i t . Sequ oia argued that §3730(c)(1) of t h e
F C A , giving the Govern m ent pri m a ry re s pon s i-
bi l i ty over the liti ga ti on , a pplies on ly wh en the
G overn m ent intervenes within the initial 60 day
seal peri od . According to the co u rt , the Ni n t h
Ci rcuit rej ected this po s i ti on in upholding the
con s ti tuti on a l i ty of the FCA in U. S . ex rel . Kelly
v. Boeing Co., 9 F.3d 743 (9th Ci r. 1 9 9 3 ) . In that
case the circuit co u rt stated that the Govern m en t
has the same degree of con trol rega rdless of
wh en it interven e s . Moreover, su ch an interpre-
t a ti on assu res the con s ti tuti on a l i ty of the qui tam
provi s i ons by maintaining the proper sep a ra ti on
of powers since otherwise the Govern m en t’s
ri ght to intervene would be impaired .

Estoppel or Laches Does Not Bar
Government from Moving to Dismiss

Sequoia next argued that the Government is
barred from dismissing the case by the doc-
trine of judicial estoppel. This doctrine pre-

clu des liti gants from taking incon s i s ten t
l egal po s i ti ons in the same liti ga ti on in
order to “prevent parties from playing fast
and loo s e” with the judicial proce s s .
Sequ oia asserted that the Govern m en t’s
motion to dismiss was a breach of its prior
“commitment” to prosecute the FCA claims
diligently. The district court ruled, howev-
er, that rega rdless of wh et h er the
Government’s commitment was a “legal”
position, the Government was not barred
from seeking dismissal by judicial estoppel.
Its promise was made in good faith and not
to play “fast and loose” with the judicial
process. Further, the court reasoned that
equity requires that a litigant be able to
respond to changed industry conditions.
Here the Government had changed its posi-
ti on because another federal co u rt had
ru l ed that AMAA marketing orders for
Navel and Valencia oranges were invalid.

Sequoia’s Three Alternative Standards of
Review Rejected

Con s i dering in tu rn each of Sequ oi a’s altern a-
tive standards of revi ew, the distri ct co u rt firs t
ru l ed that F. R . C . P. 41(a)(2) does not preven t
dismissal by the Govern m en t . This ru l e , wh i ch
permits vo lu n t a ry dismissal by the plainti f f , i s
a pp l i ed in the co u rt’s discreti on in order to
avoid legal preju d i ce to a defen d a n t . The co u rt
rej ected use of this rule given that the FCA
a l re ady has a specific provi s i on gra n ting dis-
missal aut h ori ty, and “ wh ere two statutes are
i n con s i s ten t , gen era lly, the more spec i f i c
s t a tute preva i l s .” Fu rt h erm ore , Rule 41(a)(2) is
con cern ed with preju d i ce to the defen d a n t .
Sequ oi a , a plainti f f , was trying to invo ke the
rule to pro tect its ri gh t s . The distri ct co u rt
found no aut h ori ty for su ch an app l i c a ti on .

The co u rt next dismissed Sequ oi a’s “obj ec-
tively meri t l e s s” s t a n d a rd by wh i ch the prop-
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er standard of revi ew would be ei t h er the stan-
d a rds for a F. R . C . P. 12(b)(6) moti on to dis-
miss or a moti on for su m m a ry ju d gm en t . It
re a s on ed that su ch a standard would give rel a-
tors an improper amount of Exec utive Bra n ch
a ut h ori ty that would “s i gn i f i c a n t ly underm i n e
the Govern m en t’s pro s ec utorial discreti on
and would vi o l a te sep a ra ti on of powers .”

Finally, the district court rejected using the
“fair, reasonable and adequate” settlement
standard, relying on the plain language of the
statute. According to the court, Congress
enacted separate provisions with different
language for dismissal and settlement, pro-
viding an express standard of review for the
latter. Treating them exactly the same, as
Sequoia urged, would in fact render the dis-
missal provision superfluous by eliminating
any distinction between the two provisions.

The co u rt furt h er re a s on ed that Con gress has in
o t h er are a s ,i . e . , F. R . C . P. 23(e) (providing a singl e
s t a n d a rd of revi ew for dismissal or com prom i s e
of class acti on lawsu i t s ) , ex p l i c i t ly provi ded a
u n i form standard of revi ew for both set t l em en t
and dismissal. Al t h o u gh Con gress cert a i n ly
k n ew how to cre a te a uniform standard , it ch o s e
not to do so under the FCA. F i n a lly, co u rts in
the con text of a n ti trust law have rej ected
Sequ oi a’s con ten ti on that iden tical standards of
revi ew for set t l em ent and dismissal should be
u s ed even though iden tical standards are not
ex p l i c i t ly inclu ded in the statute . The co u rt
qu o ted with approval language from U. S . v.
Mercede s - Benz of North Am eri c a, 547 F. Su pp.
3 9 9 , 401 (N.D. Ca l . 1982) to the ef fect that even if
it is ill ogical for Con gress to provi de fewer proce-
du ral safeg u a rds for dismissal wh ere no rel i ef i s
obt a i n ed , as oppo s ed to more safeg u a rds for set-
t l em ent wh ere some rel i ef is obt a i n ed , and bo t h
s i tu a ti ons are su bj ect to similar abu s e s , Con gre s s
must be the one to correct the abu s e s .

No Absolute Government 
Authority to Dismiss

Al t h o u gh the co u rt rej ected Sequ oi a’s three
a l tern a tive standards of revi ew for dismissal,
it also qu i ck ly rej ected an absolute dismissal
a ut h ori ty by the Govern m ent as con tra ry to
the plain language of the statute . The co u rt
found that tre a ting “h e a ring on the moti on”
in the dismissal provi s i on as a mere form a l i ty
wh i ch en a bles the rel a tor to “air his vi ews”
would ren der the ph rase meaningl e s s . No
h e a ring would be nece s s a ry if t h e
G overn m ent had an absolute ri ght to dismiss.
Fu rt h erm ore , this interpret a ti on runs co u n ter
to the com m on law def i n i ti on of “h e a ri n g” a s
a formal proceeding wh ere the co u rt dec i de s
i s sues of f act or law. Un der the Govern m en t’s
i n terpret a ti on , according to the co u rt , t h ere
would be no issues of f act or law to be deter-
m i n ed . The co u rt would merely be perform-
ing a ministerial functi on of gra n ting dis-
m i s s a l . The distri ct co u rt found no preceden t
for interpreting “h e a ring on the moti on” to
mean that dismissal should be gra n ted
rega rdless of obj ecti ons ra i s ed .

The district court also found that the legisla-
tive history did not su pport the
Government’s position, citing language that
s h ows Con gre s s’ i n tent to pro tect and
enhance the status and rights of the qui tam
plaintiff. An absolute dismissal power by the
Government is inconsistent with such an
intent. According to the court, Congress
sought to ensure that FCA claims are prose-
cuted fully even in the face of political pres-
sure on the Executive Branch not to. A
heightened role for the qui tam plaintiff helps
to en su re su ch diligent pro s ec uti on .

The co u rt rej ected the Govern m en t’s interpret a-
ti on of U. S . ex rel . Kelly v. Boei n g, 9 F.3d 743
(9th Ci r. 1993) as requ i ring that the
G overn m en t’s aut h ori ty to dismiss be absolute
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or the statute would be uncon s ti tuti on a l . Th e
G overn m ent asserted that the Kelly Co u rt
u ph eld con s ti tuti on a l i ty in part because it
found that the Exec utive Bra n ch exerc i s ed su f f i-
c i ent con trol over FCA cases and “ went so far as
to do u bt that the ‘n o ti ce and hearing requ i re-
m ent has amounted to mu ch of a hu rdle for the
govern m en t .’ ” According to the distri ct co u rt ,
this was a mistaken re ad i n g. In fact , Kelly h ad
not held that the FCA is con s ti tuti onal bec a u s e
the hearing is not mu ch of a hu rdle but ra t h er
s t a ted that “it is not clear wh et h er in practi ce
this noti ce and hearing requ i rem ent has
a m o u n ted to mu ch of a hu rdle for the govern-
m en t .” Ad d i ti on a lly, the co u rt found nu m ero u s
o t h er statem ents showing that “ while Kelly doe s
not define the scope of judicial overs i ght of gov-
ern m ent dismissal of qui tam acti on s , it ex pre s s-
ly ack n owl ed ges that su ch overs i ght ex i s t s .”

Criminal Prosecutorial Misconduct
Standard Does Not Apply

The district court also rejected the Gover-
n m en t’s argument that Sequ oia mu s t
demonstrate that the Government abused its
prosecutorial discretion in moving to dismiss
because its decision was based on a suspect
classification or the exercise of constitutional
rights. Sequoia had alleged neither of these
two circumstances. In its reasoning, the
co u rt was careful to distinguish bet ween
criminal versus civil prosecutions and arbi-
tra ry versus discri m i n a tory pro s ec utori a l
dec i s i on s . Judicial overs i ght in cri m i n a l
prosecutions only exists when the prosecu-
tions are based on discriminatory considera-
tions. Courts do not review allegedly arbi-
trary prosecution decisions in criminal cases
because they are ill suited to articulate objec-
tive standards in light of the various factors
that enter into a charging decision. In order
to establish concrete rules, the court would
have to involve itself in the “minute details”
of hundreds of charging decisions. As a

result, according to the court, the benefits of
revi ewing an all egedly arbi tra ry cri m i n a l
prosecution decision are outweighed by the
practical problems attendant to such review
and con cerns for sep a ra ti on of powers .
Prosecution decisions based on suspect clas-
sifications, on the other hand, should be
reviewed by courts because “remedying dis-
crimination outweighs the practical prob-
lems presented by judicial oversight.”

The distri ct co u rt dismissed the Govern m en t’s
a r g u m ent that judicial revi ew in this case pre-
s ents the same kinds of probl ems as in a cri m-
inal acti on . The factors pre s ent in a cri m i n a l
ch a r ging dec i s i on — ava i l a bi l i ty of re s o u rce s ,
m eri t , en forcem ent pri ori ti e s , and deterren ce
— were not rel evant in Sequ oi a. F i rs t , F C A
suits can be pro s ec uted by the rel a tor obvi a t-
ing the need for govern m ent re s o u rces except
to revi ew the set t l em ent — a “minimal bu r-
den” s i n ce the Govern m ent does not have to
i n tervene to oppose a set t l em en t . Secon dly,
the Govern m ent for purposes of this moti on
con ceded the merits of Sequ oi a’s case. Nor
were the other two factors rel evant given that
the “m a rketing orders and the disputed reg u-
l a ti ons promu l ga ted thereu n der have been
a b a n don ed .” According to the co u rt , t h e
G overn m ent did not rely on any of these fac-
tors in deciding not to pro s ec ute . Moreover,
the distri ct co u rt would not have to ex a m i n e
the “m i nute det a i l s” of m a ny other cases to
determine if the Govern m ent acted arbi tra ri-
ly. The Sequ oi a m a t ter repre s en ted the firs t
time the Govern m ent sought to dismiss a case
p u rsuant to §3730(c)(2)(A). Judicial revi ew
in this instance would impose little bu rden on
the Govern m en t .

FCA Purposes Support Judicial Review of
Government Efforts to Dismiss

The co u rt also found that the purposes underly-
ing the FCA su pported judicial revi ew. If the case
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were dismissed , p u blic mon ey lost due to fra u d
would be unrecovera bl e . Un l i ke criminal acti on s
wh ere the harm from discri m i n a tory con du ct is
gre a ter than the harm from arbi tra ry con du ct ,
f a i lu re to pro s ec ute legi ti m a te FCA cl a i m s ,
rega rdless of wh et h er the dec i s i on is discri m i n a-
tory or arbi tra ry, causes the same loss to the U. S .
Tre a su ry. Fu rt h er, wh ereas in criminal cases the
con cern for sep a ra ti on of powers militates aga i n s t
judicial revi ew of a rbi tra ry ch a r ging dec i s i on s , i n
FCA cases Con gress has spec i f i c a lly provi ded for
judicial revi ew of d i s m i s s a l s . Su ch revi ew doe s
not re s tri ct the Govern m en t’s discreti on bec a u s e
the Govern m ent has no con s ti tuti on a lly pro tect-
ed ri ght to en force the law arbi tra ri ly.

“Rationally Related” Test as Standard of
Review for Dismissal

Having rej ected both Sequ oi a’s and the
G overn m en t’s va rious standards of revi ew for
d i s m i s s a l , the distri ct co u rt ex a m i n ed the FCA’s
l egi s l a tive history to formu l a te the proper stan-
d a rd . From the Sen a te Ju d i c i a ry Com m i t tee
Report , the co u rt discern ed that Con gre s s
i n ten ded that the rel a tor could form a lly obj ect
to moti ons to dismiss by the Govern m en t .
These obj ecti ons could be pre s en ted in an evi-
den ti a ry hearing if the rel a tor showed a “su b-
s t a n tial and parti c u l a ri zed need .” To make this
s h owi n g, the rel a tor is requ i red to pre s ent a “co l-
ora ble claim that the set t l em ent or dismissal is
u n re a so n a ble in light of exi s ting evi d en ce , that t h e
Govern m ent has not fully inve s ti ga ted the all ega-
ti o n s , or that the Govern m en t’s decision wa s
ba sed on arbi tra ry and improper co n s i d era ti o n s .”
( em phasis ad ded by co u rt ) . G iven these legi s l a-
tive con cern s , the distri ct co u rt def i n ed the stan-
d a rd of revi ew for dismissal as fo ll ows : “the dis-
missal of a meri torious case is arbi tra ry and
i m proper if it is not ra ti on a lly rel a ted to a legi t-
i m a te govern m ental interest or wi ll perpetra te
f raud or ill ega l i ty.”

The distri ct co u rt noted that although the
Sen a te Report was dra f ted before final pas-
s a ge of the FCA Am en d m en t s , the Ni n t h
Ci rcuit has on two occ a s i ons referred to this
l a n g u a ge in interpreting the set t l em ent and
dismissal provi s i on s . According to the co u rt ,
it was do u btful Con gress amen ded the statute
a f ter the Report was wri t ten to all ow arbi tra ry
dismissal by the Govern m en t . The language
in the Report was con s i dered prob a tive of
Con gre s s i onal inten t . Fu rt h erm ore , it is con-
s i s tent with the purposes of the FCA wh i ch
i n clu de the en h a n cem ent and en co u ra gem en t
of qui tam suits to en su re pro s ec uti on of
f raud against the Govern m ent even if t h e
Dep a rtm ent of Ju s ti ce is unwi lling to pursu e
the case. Moreover, the co u rt said that sep a-
ra ti on of powers is pre s erved because the
s t a n d a rd arti c u l a ted is deferen tial to the
G overn m en t , wh i ch would sti ll maintain the
u l ti m a te aut h ori ty over pro s ec uti on dec i s i on s
“so long as it does not act arbi tra ri ly.”

Finally, the district court ruled that the stan-
dard of review for dismissal is less burden-
some than that for settlement. The court
would not engage in the weighing of com-
peting interests as prescribed in the review of
settlements. Rather, “if the finding can be
made that the Government’s decision to dis-
miss is rationally related to a legitimate gov-
ernmental purpose and that dismissal is not
arbitrary, fraudulent, or illegal, the inquiry is
at an end.”

S equ oia Sh ows  “Su b s t a n tial and 
Pa rti c u l a ri zed Need ”for
Evi den ti a ry He a ri n g

In applying this standard of review, the dis-
tri ct co u rt eva lu a ted wh et h er the
Government had presented a “facially satis-
factory” basis for dismissal, in which case
further review was not necessary, or whether
Sequoia was entitled to an evidentiary hear-
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ing through a showing of “substantial and
particularized need.” The court stated that
such a showing could be made by “challeng-
ing the legitimacy of the asserted govern-
mental interest,” or by “pointing to facts that
indicated the claimed interest is pretextual,”
or “that dismissal is fraudulent,” or “if it
appears that dismissal does not rationally
advance the asserted interest.”

In articulating its interest, the Government
characterized dismissal as necessary to serve
the purposes of the AMAA by re s tori n g
“peace” to the citrus industry. In this pursuit,
the Government had terminated the market-
ing orders and dismissed all the cases
premised on AMAA violations. According to
the Government, dismissal of the FCA claims
was a “necessary part of the amnesty policy.”
The Government also contended that these
FCA cases could destroy certain members of
the industry and thwart the purpose of the
AMAA which was to enhance the profitabili-
ty of industry members. Sequoia, on the
other hand, argued that dismissal was not
rationally related to the goal of industry
peace and, in fact, would increase rather than
dec rease animosity bet ween the all eged
cheaters and non-cheaters. Sequoia con-
tended that much of the industry did not
want marketing orders and thought they
were ineffective. Sequoia also claimed that
the Government’s asserted interest in indus-
try peace was pretextual because in fact, dis-
missal was sought as a political favor to the
defendants and not as part of a gen era l
amnesty policy. In support of this argument,
Sequoia noted that the Government did not
move to dismiss these FCA cases at the same
time it dismissed the AMAA actions.

In the end, the district court found that
Sequoia had made a “colorable claim” that
dismissal was “a rbi tra ry ” or “b a s ed upon
i m proper con s i dera ti on s .” Sequ oia had

“challenged the legitimacy of the govern-
mental objectives,”“challenged the efficacy of
dismissal to reach these objectives,” and had
“raised a claim that the Government’s rea-
sons for dismissal are pretextual and the
result of improper influence.” The court
concluded that these “colorable claims” satis-
fied the burden of showing a “substantial and
particularized need” for an evidentiary hear-
i n g. At this evi den ti a ry hearing the
Government will have the burden of demon-
strating a valid governmental interest and
h ow dismissal serves that intere s t .
Thereafter, the burden will “shift to the rela-
tor to present evidence that dismissal is arbi-
trary, fraudulent, or illegal.”
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U.S. ex rel. Copeland v. Lucas Western Inc. and
Lucas Aerospace Inc. (D UT No. 93-C-831B)

In February 1995, DOJ intervened in this qui
tam suit alleging that U.S. subsidiaries of the
Bri tish corpora ti on Lucas In du s tri e s , p l c .
defrauded the Department of Defense by con-
cealing defects, fractures, and imperfections in
military parts. The suit, filed in 1993 by a for-
mer machinist for the company, alleges falsifi-
cation of gear charts for a key component of
the Navy’s F/A-18 planes as well as major
defects in gearboxes for the Army’s Multiple
Launch Rocket System. According to DOJ, the
Government is analyzing reports of equipment
accidents and mishaps to determine whether
the faulty parts were a factor.

Lucas Western had pleaded guilty in January
1995 to 37 counts of making false certifications
to DOD that gearboxes for the Navy fighter jets
and Army rocket launchers had been fully
i n s pected in accord a n ce with con tractu a l
requirements when, in fact, they had not. A
record criminal fine of $18.5 million was paid
by the company. As a result of its misconduct,
Lucas Industries has been barred from receiv-
ing new government contracts. The relator is
represented by Lon D. Packard of Packard,
Packard & Johnson (Salt Lake City, Utah).

U.S. ex rel. Brandimarte v. Wurtzel, M.D. and
Life Centers Limited (ED PA No. 94-2398)

In February 1995, DOJ intervened in this qui
t a m su i t , bro u ght in 1994, a ll eging that a
Philadelphia outpatient mental health provider
overbilled Medicaid. According to the com-
p l a i n t , Wu rt zel ’s com p a ny, L i fe Cen ters
L i m i ted , f ra u du l en t ly ch a r ged for servi ce s
n ever perform ed or otherwise not rei m-
bu rs a bl e . L i fe Cen ters served mainly low
income patients eligible for Medicaid.

The relator, a former corporate administrator
for the company, was allegedly instructed to
give Wu rt zel the mon t h ly su m m a ry sheet s
before submitting them to Medicaid. Wurtzel
then added units of therapy for those patients
who had not reached the maximum autho-
rized. Routine administrative phone calls as
well as other uncovered servi ces were also
billed as therapy, and Wurtzel allegedly made
false diagnoses of m ental disorders for
Medicaid and Medicare patients. According to
the lawsuit, Ms. Brandimarte was harassed and
finally discharged by Wurtzel for her role in the
investigation. The relator’s counsel is Marc
Ra s p a n ti of Mi ll er, Alfano & Ra s p a n ti
(Philadelphia, Pennsylvania).

U.S. ex rel. Welber v. Med-Atlantic Petroleum
Corporation (D DC No. 93-0970)

In March 1995, DOJ intervened in this qui tam
suit all eging that Med - At l a n tic Petro l eu m
Corporation defrauded the U.S. Defense Fuel
Supply Center on nine contracts. The compa-
ny is accused of overcharging the Government
more than $18 million for marine fuel supplied
at ports in the U.S. and overseas. According to
the suit, filed in 1993, Med-Atlantic submitted
unreasonably low bids to obtain federal con-
tracts for marine fuel and then charged the
G overn m ent pri ces that were sign i f i c a n t ly
higher than the contract price. The relator is
an attorney with TransTec Co., a Med-Atlantic
competitor. Robert E. Montgomery, Jr. of Paul,
Wei s s , Ri f k i n d , Wh a rton & Garri s on
(Washington, D.C.) is representing the relator.
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U.S. v. State of Colorado et al. (D CO No. 95-
M-235)

In January 1995, the Government filed suit
a gainst Co l orado Na ti onal Gu a rd Ad jut a n t
General John L. France, alleging the use of fed-
eral planes for hundreds of unauthorized fly-
bys costing the Government $3.9 million. The
State of Colorado, Governor Roy Romer, and
the Guard were also named as defendants.
According to the lawsuit, the Guard provided
planes for fly-overs or aircraft displays for a
Co l orado State Un ivers i ty foo tb a ll ga m e , a
church preschool, the Eagle County Fair, and
several other public and private events around
the state. The suit claims General France him-
self piloted the A-7 aircraft on several occa-
sions. Assistant U.S. Attorney Paul J. Johns is
handling the case.

U.S. v. Rubber Crafters, Inc. and Zannoni (ED
PA No. 95-0784)

In February 1995, the Government filed suit
against Rubber Crafters, Inc., alleging that the
company knowingly breached safety specifica-
tions and reporting requirements for lifeboats
and deliberately concealed these failings from
the Navy. The company was accused of using
defective fabric to make the inflatable lifeboats
and of using silicone, gum, and latex to conceal
bald spots and other deficiencies. The compa-
ny also allegedly falsified documents. Rubber
Crafters had over $21 million in government
contracts to make the lifeboats. An earlier
rel a ted criminal acti on invo lved ch a r ges of
conspiracy to defraud the Government and
obstruction of justice. The FBI began testing
the lifeboats after receiving a tip from compa-
ny employees about shoddy work, and found
that 80 percent of the lifeboats did not meet
safety specifications.

U.S. v. Harris, Cheiken, Wiseman, and
Helzner (ED PA No. 95-970)

In February 1995, the Government filed suit
against three physicians and a licensed phar-
macist, alleging they accepted kickbacks from a
su pp l i er of du ra ble medical equ i pm ent to
Medicare patients. According to the com-
plaint, from 1987 through 1991 the defendants
f u rn i s h ed blank or bogus Certi f i c a tes of
Medical Nece s s i ty (CMNs) to So ut h ern
Medical Surgical Supply, which in turn submit-
ted them to Medicare for payment. The sup-
plies included such items as bed pads, seat lifts,
wh i rl pool devi ce s , and nerve sti mu l a tors .
Southern Medical would kick back funds to the
defen d a n t s , u su a lly in the form of h i gh ly
inflated “leasing” fees for storage space in prop-
erties owned by the defendants. The complaint
charges that the “leases” were bogus and just an
a t tem pt to disguise the ill egal paym en t s .
Pu rsuant to the sch em e , So ut h ern Med i c a l
billed Medicare and private insurers approxi-
mately $38,000 to $50,000 per month. The
U.S. Attorney’s Office first learned of the oper-
a ti on in 1992 du ring a debri efing wi t h
Southern Medical’s owner following his guilty
plea to related criminal mail fraud charges.
The case is being handled by Assistant U.S.
Attorney David F. McComb.

U.S. ex rel. Pogue v. American Healthcorp,
Inc., Diabetes Treatment Centers of America,
Inc., West Paces Medical Center, et al. (MD
TN No. 3-94-0515)

In February 1995, a qui tam suit filed by Scott
Pogue in 1994 was unsealed. The lawsuit
alleges the filing of false claims in connection
with a patient referral scheme. According to
the complaint, hospitals with whom Diabetes
Treatment Centers of America, Inc. (DTCA)
contracted filed Medicare and Medicaid claims
for services provided to patients referred and
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admitted to their respective facilities by physi-
cians who had received a fee from DTCA. As of
late March, the Government had not inter-
vened in the action but reserved the right to do
so. DOJ is reportedly pursuing a criminal
investigation of the kickback allegations. Mr.
Pogue is a former employee of DTCA, a sub-
sidiary of American Healthcorp, Inc. The rela-
tor is represented by Ralph W. Mello and Larry
L. Crain (Brentwood, Tennessee).

U. S . ex rel . Jones v. Vi s i ting Nu rses As so ci a ti o n ,
In c . et al. (MD FL No. 9 4 - 7 3 6 - C - O R L- 1 9 )

In Febru a ry 1995, a qui tam suit against Vi s i ti n g
Nu rses As s oc i a ti on , In c . (V NA) was unsealed .
The lawsu i t , bro u ght by the form er Ch a i rm a n
of the Boa rd of V NA , a ll eges that V NA fra u du-
l en t ly bi ll ed Med i c a re thro u gh use of a third
p a rty bi lling servi ce , Bi l Am eri c a . According to
the com p l a i n t , the fair market va lue of
Bi l Am eri c a’s servi ces is less than the amount
being ch a r ged to Med i c a re . The suit all eges that
V NA boa rd mem bers were aw a re of the sch em e
and that one V NA Di rector in particular stood
to ben efit pers on a lly as Pre s i dent and part
own er of Bi l Am eri c a . The complaint see k s
d a m a ges in excess of $3 mill i on and pen a l ties in
excess of $6 bi ll i on . The rel a tor, M r. Jon e s , i s
repre s en ted by Al f red L. Frith of Fri t h ,S tump &
S torey (Orl a n do, F l ori d a ) . The Govern m en t
has decl i n ed interven ti on in this acti on .
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U.S. ex rel. Anderson v. Equipment and Supply
Inc. (ED PA No. 92-4739)

In Decem ber 1994, DOJ announced that
Equ i pm ent and Su pp ly In c . and its pre s i den t
and own er, An d rew A . Ad a m s ,a greed to pay the
G overn m ent $1.4 mill i on to settle this qui tam
su i t . Hen ry An ders on , a form er manu f actu ri n g
proce s s or at Equ i pm ent and Su pp ly In c . ( E S I ) ,
ori gi n a lly bro u ght the suit in 1992. M r.
An ders on all eged that the com p a ny su pp l i ed
n on con forming part s , sold old govern m en t
su rp lus equ i pm ent back to the Govern m ent as
n ew, and painted and rel a bel ed old parts to
a ppear new. An amen ded complaint was filed
by the Govern m ent in May 1994, adding An ti -
Ki ck b ack Act all ega ti on s . The ill egal kick b ack s
were all egedly paid by ESI to a form er
Lock h eed  em p l oyee to obtain preferen ti a l
tre a tm en t . In criminal proceed i n gs , ESI plead-
ed guilty to ch a r ges of con s p i racy and making
false statem en t s . The com p a ny filed for
Ch a pter 11 bankru ptcy last spri n g. Wi lliam J.
Ha rdy of Kl ei n f i el d , Kaplan and Becker
(Wa s h i n g ton , D.C.) repre s en ted the rel a tor.
The Govern m ent was repre s en ted by Dennis L.
P h i llips of the DOJ Civil Divi s i on .

U.S. ex rel. Windsor v. DynCorp, Inc. et al.
(ED VA No. __ ) and U.S. ex rel. McBroom v.
DynCorp, Inc. (ED VA No. __ )

In Decem ber 1994, Dy n Corp agreed to pay the
G overn m ent $ 2 5 0 , 0 0 0 to settle two qui tam su i t s
a ll eging that it failed to perform the requ i red
h o u rs of preven tive mainten a n ce on el ectri c a l
su b s t a ti ons and other bu i l d i n gs at the Army ’s
Fort Belvoi r, VA install a ti on . The rel a tors are for-
m er com p a ny em p l oyee s . M r. Wi n d s or was rep-
re s en ted by Ca n d ace S. Mc Ca ll (Fa i rf a x , Vi r gi n i a )
and Quen tin R. Corrie of An ders on & Corri e
( Fa i rf a x , Vi r gi n i a ) . M r. Mc Broom was repre s en t-
ed by Ma rk Petrovi ch and Mi ch ael S. Ari f of
Ma rti n , Ari f & So l ow ay (Bu rke ,VA ) . As s i s t a n t

U. S . At torn ey Ma r gie Smith of the Eastern
Di s tri ct of Vi r ginia repre s en ted the Govern m en t .

U.S. ex rel. Keith and Visauer v. Curative
Technologies, Inc., UltraMed Inc. (WD WI No.
93C-0435C)

In January 1995, it was reported that the dis-
trict court dismissed this qui tam action and
approved the $2.1 million settlement agree-
ment reached with the Government in October
1994. The qui tam lawsuit, filed in 1993 by two
Ul tra Med custom er servi ce repre s en t a tive s ,
alleged that the company submitted claims to
Medicare for home model pneumatic com-
pre s s ors (com m on ly call ed lym ph edem a
pumps) that did not meet Medicare’s engineer-
ing requ i rem en t s . Un der the agreem en t ,
Curative, formerly UltraMed’s parent compa-
ny, g u a ra n teed Ul tra Med ’s set t l em ent pay-
m en t . Repre s en ting the Govern m ent were
Ronald H. Clark of the DOJ Civil Division and
Assistant U.S. Attorney Mark A. Cameli.

U.S. ex rel. Miller v. Rubbermaid 
Commercial Products Inc.

In Ja nu a ry 1995, Ru bbermaid Com m ercial Produ ct s
In c .a greed to pay $ 8 8 7 , 0 0 0 to settle this qui tam su i t
with the Govern m ent and rel a tor Ned Mi ll er. Lewi s
& Sons In c . , Ru bberm a i d ’s sales repre s en t a tive , a l s o
wi ll pay the Govern m ent $ 1 1 3 , 0 0 0 as part of the set-
t l em en t . M r. Mi ll er, a form er em p l oyee of
Ru bberm a i d ,f i l ed the suit in 1993. According to the
com p l a i n t , Ru bbermaid and Lewis & Sons failed to
tell con tract nego ti a tors for the Gen eral Servi ce s
Ad m i n i s tra ti on that Ru bbermaid gave its custom ers
d i s counts larger than those discl o s ed to the
G overn m en t , re su l ting in high er pri ces for federa l
a gen c i e s . From 1984 thro u gh 1992,Ru bbermaid won
16 federal con tracts totaling abo ut $5.5 mill i on to pro-
vi de food servi ce and cleaning produ ct s , w a s te bas-
ket s , and trash bi n s . The rel a tor ’s share was $185,000.
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U.S. ex rel. Flynn v. Blue Cross Blue Shield of
Michigan (D MD No. L93-1794)

In January 1995, Blue Cross Blue Shield of
Michigan agreed to pay $27.6 million to settle
this qui tam suit with the Government and
relator Darcy Flynn. Blue Cross Blue Shield
was accused of improper billing and submit-
ting false documentation to the Government as
the fiscal interm ed i a ry for Med i c a re in
Michigan. Under a contract with HCFA, Blue
Cross Blue Shield managed the Part A program
and was required to audit cost reports of par-
ti c i p a ting hospitals, determine wh i ch co s t s
were authorized, and make the appropriate
payments. The complaint alleged that the
Government was defrauded as a result of cur-
s ory and inadequ a te audits. Wh en HCFA
asked to review specific audits, Blue Cross Blue
Shield “corrected” the audits and backdated
revised work papers to conceal that the original
audits were poorly done. Mr. Flynn, a former
Blue Cross auditor, filed the qui tam action in
1993. The relator’s share was 20 percent or
$5.5 million. Robert L. Vogel (Washington,
D.C.) was the rel a tor ’s co u n s el . Th e
Government was represented by Sara Strauss
of the DOJ Civil Division.

U.S. ex rel. 4 relators v. General Dynamics
Corp. (CD CA No. __ ) 

In Ma rch 1995, G en eral Dynamics Corp. a greed
to pay $1.8 mill i on to settle this qui tam su i t
a ll eging that it overbi ll ed the Govern m ent for
te s ting F-16 figh ters . The suit was filed in 1990
by four form er com p a ny em p l oyees who te s ted
the jets at Edw a rds Air Force Ba s e . Th ey cl a i m ed
that Gen eral Dynamics bi ll ed DOD for thou-
sands of h o u rs that were never worked , using fal-
s i f i ed time cards from em p l oyees who reg u l a rly
l eft the plant early. The fraud occ u rred from
1982 to 1986 and invo lved abo ut 50 em p l oyee s .
The rel a tors’ s h a re was 22.5 percent or $405,000.
The rel a tors were repre s en ted by Wi ll i a m
Ra m s ey. Assistant U. S . At torn ey Frank D.
Kortum handl ed the case for the Govern m en t .

U. S . ex rel . Wa gn er and Deh n er v. All i ed Clinical
La b o ra to ri e s , In c . (SD OH No. C - 1 - 9 4 - 0 9 2 )

In March 1995, Allied Clinical Laboratories,
In c . a greed to pay the Govern m en t $4.9 mill i on
to settle this qui tam suit alleging that it sub-
mitted false claims for reimbursement of labo-
ratory tests to Medicare. Ramona Wagner and
Jeanine Dehner, former billing clerks for the
company, originally brought the suit in 1994.
According to DOJ, Allied Clinical defrauded
the Government by inserting false diagnosis
codes into many of the Medicare billings sub-
mitted by the company’s Cincinnati and Salt
Lake City offices.

By regulation, Medicare will not pay for certain
“l i m i ted covera ge” bl ood tests su ch as the
pro s t a te - rel a ted tests invo lved in this case
unless a physician provi des an appropri a te
diagnosis showing they are medically neces-
sary. In many instances these diagnoses were
not provided although they were included in
Allied Clinical’s billings. According to U.S.
At torn ey Edmund Sa r g u s , J r. , the All i ed
Clinical settlement represents the largest ever
for Medicare fraud in the Southern District of
Ohio. The company also entered into a sepa-
ra te “Corpora te In tegri ty Agreem en t” wi t h
HHS. The relators’ share was 17 percent or
$833,458. Bruce Whitman and Lynn Pundzak
(Cincinnati, Ohio) represented the relators.
The Government was represented by Assistant
U.S. Attorney Gerald Kaminski of Cincinnati
and Jim Ward of the DOJ Civil Division.

19



Westinghouse Electric

In Decem ber 1994, We s ti n ghouse Electri c
Corpora ti on agreed to pay the Govern m en t
$1.88 mill i on for failing to inform the Air Force
a bo ut other sales of s p a re parts for the AWAC S
radar sys tem that would have lowered the pri ce
the military paid for the equ i pm en t . Accord i n g
to DO J, du ring con tract nego ti a ti ons the com-
p a ny did not disclose that it had also con tracted
to su pp ly AWACS radar equ i pm ent as part of
s ep a ra te com m ercial sales to the U. K . a n d
Fra n ce . By not disclosing these sales,
We s ti n ghouse avoi ded giving the Air Force a
l ower pri ce based on savi n gs from the com bi n ed
produ cti on under the con tract s . Al t h o u gh
We s ti n ghouse was not requ i red to tell the Ai r
Force of the sign i f i c a n ce of the Eu ropean sales,
the Govern m ent cl a i m ed that the Air Force
would have sought a lower pri ce if it had known
a bo ut the sales. We s ti n ghouse reported its con-
du ct in 1992 under the DOD Vo lu n t a ry
Di s cl o su re Program and paid $258,030 to the
Air Force as a partial rei m bu rs em ent for over-
pricing the 1987 con tract . (This paym ent wi ll
be cred i ted tow a rd the set t l em ent obl i ga ti on . )
The Decem ber 1994 set t l em ent re s o lves the
com p a ny ’s po ten tial liabi l i ty under the Fa l s e
Claims Act and Truth in Nego ti a ti ons Act .

Lockheed

In Decem ber 1994, Lock h eed Corpora ti on
paid the Government $6.2 million to settle
allegations that it failed to disclose labor cost
information during negotiations for the pur-
chase of C-130 aircraft. The company had cer-
tified that it provided all material cost infor-
m a ti on . According to DO J, Lock h eed ’s
nondisclosure of certain labor cost informa-
tion inflated the contract price in violation of
the Truth in Negotiations Act and the False
Claims Act. The Government was represented
by Pa tricia L. Ha n ower of the DOJ Civi l

Division and Assistant U.S. Attorney Daniel A.
Caldwell of the Northern District of Georgia.

AT&T

In Decem ber 1994, AT&T agreed to pay the
G overn m ent $13.9 mill i on to settle all ega ti on s
that it failed to provi de acc u ra te and com p l ete
pricing inform a ti on du ring nego ti a ti ons for a
lease for el ectronic swi tches used at 21 of t h e
co u n try ’s largest air traffic con trol cen ters . Th e
s wi tches en a ble air traffic con tro ll ers to spe a k
with each other and with pilots while a plane is
en ro ute to its de s ti n a ti on . According to the
G overn m en t , AT&T knowi n gly did not discl o s e
the net book va lue of the equ i pm ent (the
deprec i a ted va lue on the com p a ny ’s boo k s )
while nego ti a ting the lease pri ce . The ori gi n a l
lease to t a l ed $23 mill i on with intere s t . S teph en
J. Segreto of the DOJ Civil Divi s i on repre s en ted
the Govern m en t .

Blue Cross Blue Shield of Michigan

In Ja nu a ry 1995, Blue Cross Blue Shield of
Mi ch i gan agreed to pay the Govern m ent $24 mil-
l i on to settle all ega ti ons that it unlawf u lly bi ll ed
Med i c a re for thousands of claims that should have
been paid from priva te insu ra n ce funds. Blu e
Cross had con tracted with HCFA to manage the
Med i c a re program in Mi ch i ga n . The set t l em en t
re s o lves a DOJ suit filed against Blue Cross under
the Med i c a re secon d a ry payer laws in 1989.
Med i c a re secon d a ry payer laws requ i re priva te
i n su rers su ch as Blue Cross to pay pri m a ry ben ef i t s
in certain circ u m s t a n ces wh ere a pers on has insu r-
a n ce under both Med i c a re and an em p l oyer health
p l a n . The distri ct co u rt in Detroit had ru l ed that
Blue Cross must rei m bu rse the Govern m ent for
Med i c a re paym ents that Blue Cross should have
paid although the size of the rei m bu rs em ent had
not been determ i n ed . As part of the set t l em en t ,
Blue Cross wi ll share data with the Govern m ent to
prevent futu re Med i c a re overp aym en t s .
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Southwest Management and Development

In February 1995, a former Federal Deposit
Insurance Corporation (FDIC) employee and
two officers of Southwest Management and
Development, Inc. were ordered by a jury to
pay $13.5 million for defrauding the regulator
of $81,000. The jury found that the company’s
principals had filed 908 bills for management
services that were not provided and that a for-
mer FDIC account officer had approved the
bills even though he knew they were fraudu-
l en t . The corpora te defen d a n t , So ut hwe s t
Management, had previously been defaulted
by the court. The FDIC contracted with the
company to provide routine maintenance and
upkeep on buildings the agency acquired from
failed banks and thrifts. According to the U.S.
Attorney’s Office, the account officer received
kickbacks for his role in the fraud. The defen-
dants had been charged with violating the False
Claims Act and the Financial In s ti tuti on s
Reform, Recovery, and Enforcement Act (FIR-
REA). Assistant U.S.Attorney Katherine Savers
McGovern, Northern District of Texas, Dallas
Division, handled the case.
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DOJ Issues Health Care Fraud Report

• In Ma rch the Dep a rtm ent of Ju s ti ce
i s su ed a Heath Ca re Fraud Report for fis-
cal year 1994. The Report tracks en force-
m ent accom p l i s h m ents and initi a tive s ,
and revi ews case high l i gh t s . The publ i c a-
ti on is ava i l a ble thro u gh the Dep a rtm en t
of Ju s ti ce , O f f i ce of G erald Stern , S pec i a l
Co u n s el for Health Ca re Fra u d .

HHS Vo lu n t a ry Discl o su re Program Un cert a i n

• The Department of Health and Human
Services is reportedly holding off on
issuing  guidelines for a voluntary dis-
closure program at this time. The small
pilot project under consideration is also
said to be in question. According to
published reports, U.S. attorneys have
voiced opposition to a HHS voluntary
program, citing the potential for abuse
given available resources. It was expect-
ed that Special Counsel Gerald Stern
would make a final recommendation at
the end of March.

Qui Tam Applied to FIRREA

• Representative Paul Kanjorski (D. PA)
has introduced a bill amending the
Financial Institutions Reform, Recovery,
and Enforcement Act (FIRREA) to apply
the qui tam provisions of the False
Claims Act to certain violations involv-
ing depository institutions. (HR 289,
the Savings and Loan Asset Recovery
Act, introduced January 4, 1995)

1994 Fa l se Claims Act & Qui Tam Year in Revi ew

• Copies of TAF’s 1994 False Claims Act &
Qui Tam Year in Review are still available
at no cost. Requests can be made by
phone or mail.

TAF on the Internet

• TAF has initiated an on-line service on
the Global Internet designed to educate
the public and legal community about
qui tam. The new Internet presence fea-
tures information about the organiza-
tion, frequently asked questions about
qui tam, statistics, and an on-line ver-
sion of the law. TAF’s site is located at
WWW: http://www.taf.org/taf or via 
e-mail at taf-info@taf.org.

Library Resources 

• TAF has available in its library a variety
of resources on the False Claims Act and
qui tam. The library is open to the pub-
lic during regular business hours. Please
call in advance to schedule an appoint-
ment. Submission of case-related mate-
rials such as complaints and settlement
agreements is welcome.

Qui Tam Attorney Network

• In conjunction with its library project,
TAF is working to build and facilitate an
information network for qui tam attor-
neys. For further details, please contact
TAF Staff Attorney Gary W. Thompson.
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