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Public Disclosure Bar and Original
Source Exception

U.S. ex rel. Aflatooni v. Kitsap
Physicians Services et al., 98 C.D.O.S.
7335 (9th Cir. Sept. 22, 1998)

Rejecting the relator’s argument that his suit
was not “based upon” publicly disclosed infor-
mation, and ruling that the relator did not
have the requisite “direct knowledge” to quali-
fy as an original source, the 9th Circuit upheld
the lower court’s § 3730(e)(4) dismissal of a
qui tam case against one set of defendants. On
the other hand, the appellate court reversed
the district court’s § 3730(e)(4) dismissal of
the other defendants, finding that there had
been no “public disclosure” of the allegations
against them.

D r. Al f red Af l a toon i ’s qui tam suit aga i n s t
Kitsap Physicians Service (KPS) and numerous
others alleging that they conspired to submit
false Med i c a re claims was dismissed in its
en ti rety by the distri ct co u rt under the
§ 3730(e)(4) public disclosure bar. On appeal,
the 9th Circuit’s analysis separated out the alle-
gations against one set of defendants (referred
to by the court as the “PAKC Defendants”)
from those against the remaining defendants
(the “NDI Defendants”).

Siller “Derived From” Definition
Rejected

Aflatooni conceded that his allegations against
the NDI Defendants had been publicly dis-
closed through the news media. But he argued
that his suit was not “based upon” these public
disclosures because he was the source of the
information provided to the news media. This
argument relied on the 4th Circuit’s holding in
U.S. ex rel. Siller v. Becton Dickinson & Co., 21

F.3d 1339 (4th Cir. 1994), that “based upon” in
§ 3730(e)(4)(A) means “derived from” and a
qui tam action is barred only if the relator’s
source of information was the publicly dis-
closed information.

The 9th Ci rc u i t , h owever, re a f f i rm ed its recen t
rej ecti on of Si ll er in U. S . ex rel . Bi d dle v. Boa rd
of Tru s tees of the Leland Stanford , Jr.
Un ivers i ty, 1998 WL 261412 (9th Ci r. 1 9 9 8 ) , 1 4
TAF QR 1 (Ju ly 1998). According to the appel-
l a te co u rt , the Si ll er def i n i ti on would ren der the
“ori ginal source” requ i rem ent largely su perf lu-
o u s , would make the “b a s ed upon” l a n g u a ge
m erely du p l i c a tive of the “d i rect and indepen-
dent knowl ed ge” l a n g u a ge and thus all ow a
rel a tor to avoid the vo lu n t a riness requ i rem en t
of the ori ginal source excepti on , and would not
f u rt h er the policies underlying the FCA.

Relator Found to Lack Requisite “Direct
Knowledge” of NDI Allegations

Tu rning to wh et h er Af l a tooni qu a l i f i ed as an
ori ginal source with re s pect to the NDI all ega-
ti on s , the appell a te co u rt stated that Af l a toon i
h ad the requ i s i te “ i n depen den t” k n owl ed ge of
the all eged fraud because his knowl ed ge pre-
ceded the news media discl o su re s . On the other
h a n d , relying on U. S . ex rel . Devlin et al. v. State
of Ca l i fornia et al., 84 F.3d 358 (9th Ci r. 1 9 9 6 ) ,
6 TAF QR 2 (Ju ly 1996), and other preceden t ,
the co u rt ru l ed that Af l a tooni did not have the
requ i s i te “d i rect knowl ed ge .”

According to the court, to qualify as an original
source a relator “must show that he had first-
hand knowledge of the alleged fraud, and that
he obtained this knowledge through his ‘own
labor unmediated by anything else.’” The court
found that, in this case, Aflatooni could not
recall the name of any Medicare patient who
was allegedly charged for unnecessary medical
services; Aflatooni’s allegations regarding defi-
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cient auditing procedures were not evidence of
f ra u d , a l t h o u gh perhaps evi den ce of n egl i-
gence; and certain expert witness testimony
did not constitute “anything more than mere
speculation” regarding the alleged fraud.

In affirming the district court’s § 3730(e)(4)
dismissal with respect to the NDI allegations,
the appellate court concluded:

D r. Af l a tooni does not point to any
o t h er evi den ce in the record wh i ch su g-
gests that he has “ i n form a ti on ,” a s
oppo s ed to spec u l a ti on , of KPS or NDI’s
i nvo lvem ent in the su bm i s s i on of f a l s e
Med i c a re cl a i m s . Th erefore , because the
p u rpose of the FCA is to en co u ra ge
i n d ivi duals with true “k n owl ed ge” of
a ll eged wron gdoing to come forw a rd
and provi de su ch inform a ti on to the
G overn m en t , the purposes of the Act
would not be served by all owing a rel a-
tor to maintain a qui tam suit based on
p u re spec u l a ti on and con j ectu re .

PAKC Allegations Were Not Publicly
Disclosed

Unlike the NDI allegations, the PAKC allega-
tions were not disclosed in the news media
prior to the filing of the Aflatooni qui tam
action. Nevertheless, the defendants argued
that the § 3730(e)(4) bar should be triggered
with respect to the PAKC Defendants because
Aflatooni’s complaint alleged one giant con-
spiracy to submit fraudulent Medicare claims.

According to the appell a te co u rt , h owever,
“[a]lthough Dr. Aflatooni does make some ref-
erences to an overarching conspiracy in his
com p l a i n t , the complaint caref u lly bre a k s
down the allegations with respect to each of
the Defendants” and involves “separate allega-
tions of fraud against two distinct groups of
defendants.” Following its decision in U.S. ex
rel. Wang v. FMC Corp., 975 F.2d 1412 (9th

Cir. 1992), the appellate court found that the
district court erred in ruling that the public
disclosure bar applied to all of the Aflatooni
defendants, including the PAKC Defendants.
The court explained:

The public disclosure bar cannot be
applied to the PAKC Defendants unless
the evi den ce su pports the distri ct
co u rt’s finding that the all ega ti on s
a gainst those particular defen d a n t s
were discl o s ed in the news med i a .
However, n one of the arti cles pub-
l i s h ed abo ut NDI discussed PA KC ’s
a ll eged invo lvem ent in a con s p i ra-
cy . . . . In fact, there is no mention of
PAKC at all in the articles.

In ad d i ti on , the co u rt rej ected the argumen t
that an inve s ti ga ti on by KPS of the PA KC
Defendants tri ggered the public discl o su re bar.
Wi t h o ut answering the qu e s ti on of wh et h er the
KPS inve s ti ga ti on even qu a l i f i ed as an “ad m i n-
i s tra tive inve s ti ga ti on” u n der § 3 7 3 0 ( e ) ( 4 ) ( A ) ,
the co u rt found that the re sults of the inve s ti ga-
ti on had not been publ i cly discl o s ed . The co u rt
em ph a s i zed that on ly three indivi duals assoc i-
a ted with KPS had knowl ed ge of the inve s ti ga-
ti on re su l t s , the re sults “ were not discl o s ed to
a ny other mem ber of KPS or PA KC , and the
i n form a ti on was not dissem i n a ted to mem bers
of the publ i c .”

U.S. ex rel. Foust and Gedrich v. Group
Ho s p i t a l i z a tion and Medical Servi ce s ,
Inc., d/b/a Blue Cross and Blue Shield of
the Na tional Capital Area et al.,
Mem o ra n dum Op i n i o n , No. 9 3 - 2 2 8 5
(NHJ) (D.D.C. Sept. 8, 1998)

Federal government auditors cannot “volun-
tarily” report fraud to the Government and
therefore can never qualify as original sources
in order to overcome the public disclosure bar,
ruled a D.C. district court. According to the
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court, government auditors’ job responsibili-
ties include the reporting of fraud and audi-
tors are paid sufficient compensation — their
salaries — to do so.

S teven Foust and Ri ch a rd Ged ri ch , both form er
federal govern m ent auditors in the In su ra n ce
Audit Divi s i on of the Office of Pers on n el
Ma n a gem ent (OPM) Office of In s pector
G en era l , f i l ed this qui tam acti on on Novem ber
4 , 1993 against Blue Cross Blue Shield of t h e
Na ti onal Capital Area (BCBSNCA) and severa l
i n d ivi dual Blue Cross Blue Shield or ga n i z a ti on s
k n own as parti c i p a ting plans. The rel a tors
a ll eged that the parti c i p a ting plans failed to
c redit to the Govern m ent disco u n t s , ref u n d s ,
and reb a tes they custom a ri ly received from
health care provi ders and that BCBSNCA failed
to co ll ect this mon ey from the parti c i p a ti n g
plans for credit to the Govern m en t .

Af ter leaving the OPM Office of In s pector
G en era l , but pri or to filing this qui tam su i t ,t h e
rel a tors worked for an auditing firm wh i ch per-
form ed audits of govern m ent funded insu ra n ce
plans pursuant to con tracts with the OPM. In
April 1993, the rel a tors priva tely con tracted
with the FDIC to audit BCBSNCA. Th eir con-
tract with the FDIC preclu ded them from using
a ny inform a ti on obt a i n ed under the con tract
for any purpose other than the perform a n ce of
the con tract and preclu ded discl o su re of su ch
i n form a ti on to anyone out s i de the FDIC.

Relators’ Complaint Was Based Upon
Publicly Disclosed Information

The multiple defendants in this case moved
the court to dismiss the relators’ complaint for
lack of subject matter jurisdiction on public
d i s cl o su re gro u n d s . Af ter performing a 
§ 3730(e)(4)(A) public disclosure bar analysis,
the court ruled that the relators’ complaint was
b a s ed upon publ i cly discl o s ed inform a ti on
from three prior civil suits, published articles,
and OPM audits.

The court quickly established that three prior
civil suits filed by Dana Corporation, General
E l ectri c , and AT & T against parti c i p a ti n g
plans, including some of the same defendants
in this case and all involving allegations of fail-
ures to pass on health care provider refunds,
could “plainly constitute a public disclosure in
a civil hearing under the False Claims Act.”
The court based its conclusion on its interpre-
tation of the statutory phrase “civil hearing,”
one of the enumerated means through which
allegations and transactions can be publicly
disclosed under § 3730(e)(4)(A), which the
court found to be roughly synonymous with
“proceeding.” According to the court, a civil
proceeding includes publicly available plead-
ings such as complaints.

The court then relied on U.S. ex rel. Findley v.
FPC-Boron Employees’ Club, 105 F.3d 675
(D.C.Cir.), 9 TAF QR 1 (Apr. 1997), to reach its
holding that the relators’ complaint was based
upon the allegations and transactions in the
three prior civil complaints. In Findley, the
D.C. Circuit had found that the relators’ com-
plaint was based upon public discl o su re s
which, although not concerning identical alle-
gations or parties, “raised a suspicion of fraud”
and su f f i c i en t ly discl o s ed the fra u du l en t
scheme to alert the Government. Quoting
Findley, the court likewise found in this case
that the relators’ complaint revealed “allega-
tions which substantially repeat what the pub-
lic already knows and add only the identity of
particular [organizations] engaged in the . . .
previously documented generic practice.”

Alternatively, the court held that the relators’
complaint was based upon several published
news articles that publicized the three prior
lawsuits. Additionally, the court concluded
that disclosures resulting from OPM Office of
Inspector General administrative audits also
raised the jurisdictional bar. Several of the
audits involved parties named in the relators’
complaint and all concerned the failure of the
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participating plans to credit refunds received
from health care providers.

With rega rd to those audits invo lving plans not
n a m ed in the rel a tors’ com p l a i n t , the co u rt
rej ected the rel a tors’ con ten ti on that inform a ti on
provided by the Government to the plans’
em p l oyees in the co u rse of an audit does not con-
s ti tute a public discl o su re . The co u rt found that,
as the companies were not acc u s ed of a ny wron g-
doing at the ti m e , the em p l oyees had no incen tive
to con ceal the su bj ect of O P M ’s inqu i ry.

Government Auditors Cannot
“Voluntarily” Report Fraud

The co u rt proceeded to perform a
§ 3730(e)(4)(B) ori ginal source analysis to
determine whether the relators could qualify as
original sources, thereby overcoming the pub-
lic disclosure bar. The court ruled that, due to
their positions as government auditors, the
relators could not have presented their infor-
mation to the Government “voluntarily” as
required by the statute.

The statute provides that a relator who seeks to
overcome the ju ri s d i cti onal bar must have
“voluntarily provided the information to the
G overn m ent before filing an acti on .”
§ 3730(e)(4)(B). According to the court, the
relators had obtained the information regard-
ing violations of the Act in the course of their
duties as federal government auditors. The
court also included that period of time when
the relators were under a duty to report fraud
in their capacities as government contractors
for the FDIC. The court stated that in each sit-
uation the relators were compelled to disclose
fraud by the very terms of their employment.
In return for their reports of fraud to the
Government, relators received “valuable con-
sideration” — their salaries — and therefore
their reports could not have been voluntary.

The court stated that any other conclusion

“would lead to extremely harmful incentives.”
Government auditors might spend time look-
ing for personally profitable cases rather than
doing their assign ed work , m i ght con ce a l
information regarding fraud from their superi-
ors in order to capitalize on it for personal
gain, or might use the power conferred upon
them as federal investigators for their own per-
sonal financial interests.

State Entities as FCA Defendants

U.S. ex rel. Zissler v. Regents of the
University of Minnesota, 1998 WL
560138 (8th Cir. Sept. 4, 1998)

S t a tes are “per s on s” who may be liable under
the False Claims Act , according to the 8th
Ci rc u i t , and therefore the distri ct co u rt’s dis-
missal of a qui tam acti on all eging re s e a rch
grant fraud by a state univer s i ty was rever s ed .
The 8th Ci rcuit is the first federal appeals co u rt
to rule on the issue of wh et h er states are con-
s i dered “per s on s” u n der the FCA; the issue is
c u rren t ly pending before other circuit co u rt s .
The 8th Ci rcuit found that the Federa l
G overn m ent is the real party in interest in FCA
cases and its abi l i ty to sue states does not alter
the usual con s ti t uti onal balance bet ween feder-
al and state power s . As su ch , the distri ct co u rt
should not have ru l ed that Con gre s s’s intent to
i n clu de states as liable parties must be evi den t
f rom “u n m i s t a ka bly cl e a r ” l a n g u a ge in the
s t a t ute . E m p l oying ord i n a ry rules of s t a t utory
i n terp ret a ti on , the 8th Ci rcuit found that
Con gress did intend to inclu de states wi t h i n
the “per s on s” who may be su ed under the FCA.

In 1995, James Zi s s l er filed a qui tam su i t
a gainst the Regents of the Un ivers i ty of
Minnesota all eging that the Un ivers i ty fra u du-
l en t ly su bm i t ted grant app l i c a ti ons to the
Na ti onal In s ti tutes of Health (NIH) for
re s e a rch on or gan tra n s p l a n t a ti on . Th e
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G overn m ent su b s equ en t ly interven ed and
cl a i m ed that the Un ivers i ty had made false and
i n com p l ete statem ents in ad m i n i s tering its
NIH re s e a rch grant funds. In Ju ly 1997, a
Minnesota distri ct co u rt held that the FCA doe s
not app ly to states (or hen ce , to state univers i-
ties) as defendants because Con gress did not
cl e a rly state su ch in the FCA’s language .
Invoking the “plain statem ent ru l e ,” the distri ct
co u rt dismissed the Govern m en t’s and rel a tor ’s
FCA all ega ti on s . S e e 11 TAF QR 10 (Oct .1 9 9 7 ) .
On appe a l , the 8th Ci rcuit revers ed and
rem a n ded , holding that states are “pers on s”
within the liabi l i ty provi s i on of the FCA.

Usual Constitutional Balance Between
Federal and State Powers Not Altered

Ci ting Su preme Co u rt preceden t , the appell a te
co u rt noted that wh en Con gress intends to alter
the usual con s ti tuti onal balance bet ween state s
and the Federal Govern m en t , it must make its
i n ten ti on to do so clear in the legi s l a tive lan-
g u a ge . For purposes of this case, the co u rt ana-
ly zed , the threshold qu e s ti on is therefore
wh et h er that balance is altered by a qui tam su i t .

The Government is the real party in interest in
False Claims Act cases, the court held, “because
of its significant control over the course of the
litigation and its dominant share of the pro-
ceeds thereof.” According to the court, even
wh en the Govern m ent does not interven e ,
these factors have weighed heavily in favor of a
conclusion that the Government is the real
party in interest. But especially when the
Government has intervened, as in this case, it
must be recognized as the real party in interest.

As the real party in intere s t , “the federal gov-
ern m en t’s power to sue a State is well within the
u sual con s ti tuti onal balance of federal and state
powers ,” the co u rt stated . This principle is not
ch a n ged by the Su preme Co u rt’s op i n i on in
Seminole Tri be v. Flori d a, 517 U. S . 44 (1996),
because that dec i s i on on ly ad d re s s ed the qu e s-

ti on of wh et h er Con gress could aut h ori ze a pri-
va te party to sue a state and ex p l i c i t ly disti n-
g u i s h ed the power of the Federal Govern m en t
to do so. According to the 8th Ci rc u i t , Sem i n o l e
Tri be does nothing to ch a n ge the analysis that
s t a tes have no 11th Am en d m ent immu n i ty
a gainst the Federal Govern m en t . Th erefore ,
“t h ere is no re a s on Con gress would have dis-
p l aced it in the False Claims Act .”

In addition, applying the FCA to states does
not disrupt the usual balance of power through
coercion, the court held. “There is no coercion
in subjecting States to the same conditions for
federal funding as other grantees: States may
avoid these requirements simply by declining
to app ly for and to accept these funds.”
Fu rt h er, the co u rt stated , “the Un ivers i ty
should not have needed explicit notice of the
basic understanding that the grants were to be
obtained and administered without fraud.”

Finally, the court rejected the University’s argu-
m ent that the FCA’s “ex tracom pen s a tory ”
remedies alter the usual balance between the
Federal Government and the states. The court
noted that, while in some cases private plain-
tiffs’ ability to recover more than compensato-
ry damages from states has been limited, the
Federal Government is not under any similar
restrictions. Moreover, the Supreme Court has
determined that the Government is entitled to
“rough remedial justice” which may involve
imprecise formulas or multiple damages, and
the FCA’s treble damages have been held to be
compensatory.

“Persons” Include States Under the FCA

In finding that an FCA action against a state
falls within the usual constitutional balance
between states and the Federal Government,
the co u rt therefore went on to hold that
Congress’s intent to include states as liable par-
ties “need not be manifest in ‘unmistakably
clear’ language.” Instead, the court proceeded
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to interpret the statute under the ordinary
canons of statutory construction.

The 8th Ci rcuit rej ected the Un ivers i ty ’s argu-
m ent that the FCA should be pre su m ed to
exclu de states because they are soverei gn s .
According to the co u rt , the pre su m pti on of s ov-
erei gn exclu s i on applies on ly to the en acti n g
s overei gn , in this case the Federal Govern m en t .
Moreover, this pre su m pti on is invo ked on ly
wh en the statute’s purpose is in do u bt . Here ,
the co u rt found that the FCA’s purpo s e , su bj ect
m a t ter, con tex t , l egi s l a tive history, and exec u-
tive interpret a ti on all point to including state s
as liable parti e s . As su pport , the co u rt noted
that the FCA is inten ded to re ach all types of
f ra u d , that the 1986 amen d m ents to the FCA
were inten ded to en h a n ce and modern i ze the
G overn m en t’s abi l i ty to recover losses, and that
s t a tes now receive a significant and growi n g
amount of federal funding, with grants exceed-
ing $228 bi ll i on each ye a r.

The co u rt also found that the legi s l a tive history
of the 1986 FCA amen d m ents su pports the
i n clu s i on of s t a tes as liable “pers on s .” Th e
Sen a te Report accom p a nying the 1986 amen d-
m ents inclu des a statem ent in its history and
co u rt interpret a ti on secti on that the FCA re ach-
es all parties who su bmit false cl a i m s , i n clu d i n g
s t a te s . The Un ivers i ty argued that this statem en t
should be given little wei ght because it was not
the vi ew of the 1863 Con gress that en acted the
ori ginal FCA and it had no rel a ti onship to the
pending amen d m ents in 1986. The 8th Ci rc u i t
d i s a greed and poi n ted out that the 1986 amen d-
m ents inclu ded an altera ti on in the statutory
l a n g u a ge wh i ch de s i gn a tes who is liabl e . As a
re su l t , “Con gre s s’s understanding (wh et h er
ri ght or wrong) of co u rt interpret a ti ons of ‘per-
s on’ was rel evant back gro u n d .”

In addition, the 8th Circuit found that inter-
preting “person” in the FCA to include states is
consistent with the use of “person” in other

provisions of the FCA. Certainly states are
included in the “persons” who are authorized
under the Act to bring suit as qui tam plaintiffs.
As such, “[i]n the absence of language to the
contrary, they should also be ‘persons’ when
sued as defendants,” the court stated. In addi-
tion, the civil investigative demand section of
the FCA expressly includes states in its defini-
tion of “person.” The court was not persuaded
by the University’s argument that “person” was
defined to include states only for purposes of
the civil investigative demand section, and that
the Program Fraud Civil Recoveries Act indi-
cates legislative intent to exclude states from
liable “persons.” According to the court, nei-
ther argument can carry the day given the
s tron ger evi den ce , in the FCA itsel f , t h a t
Congress intended “persons” to include states.

U.S. ex rel. Rodgers et al. v. State of
Arkansas et al., 1998 WL 559768 (8th
Cir. Sept. 4, 1998)

Wh et h er or not the Govern m ent interven e s ,
s t a tes are not immune from qui tam acti on s ,
ru l ed the 8th Ci rc u i t . According to the co u rt ,
the 11th Am en d m ent does not pro tect state s
f rom suit by the Federal Govern m ent and, even
in qui tam acti ons the Govern m ent decl i n e s ,
the Govern m ent is the real party in intere s t .

Frankie Rod gers and Del bert Lewis bro u ght this
qui tam acti on against the State of Ark a n s a s , i t s
Dep a rtm ent of E du c a ti on , and several sch oo l
d i s tri cts all eging that the defendants falsely
cl a i m ed com p l i a n ce with federal civil ri gh t s
l aws . According to the dec i s i on , a s su ra n ce of
com p l i a n ce is a prerequ i s i te to the con ti nu ed
recei pt of certain federal funds. The Dep a rt-
m ent of Ju s ti ce decl i n ed to interven e . Th e
defendants moved to dismiss the complaint on
the basis that the 11th Am en d m ent pro tect s
s t a tes from FCA su i t s . The distri ct co u rt den i ed
the moti on , and the defendants appe a l ed .
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The defendants argued that when the Federal
G overn m ent declines to pro s ec ute an FCA
case, the suit is not brought by the United
States for 11th Amendment purposes. The 8th
Circuit disagreed, pointing out that even when
the Government declines to intervene, the FCA
permits the Government to have various types
of control over the litigation and allocates the
bulk of any recovery to the Government. Thus,
the Government is the real party in interest
which, as the court noted, is consistent with
decisions from other circuits.

One circuit judge dissented, claiming that the
Government’s level of control over declined
qui tam actions is not sufficient to render it the
real party in interest for purposes of 11th
Amendment restrictions.

Section 3730(b)(5) First-to-File
Provision

U.S. ex. rel. LaCorte, Clausen, and
Miller v. SmithKline Beecham Clinical
Laboratories, Inc., 149 F.3d 227 (3rd Cir.
July 23, 1998)

The 3rd Ci rcuit ru l ed that FCA § 3 7 3 0 ( b ) ( 5 )
bars all later- f i l ed qui tam acti ons wh i ch “a ri s e
f rom events that are alre ady the su bj ect of
e x i s ting su i t s ,” not just those based upon iden-
tical fact s . The appell a te co u rt therefore
a f f i rm ed the distri ct co u rt’s dismissal of t h ree
l a ter- f i l ed qui tam acti ons wh i ch all eged the
same el em ents of f raud as those in earl i er su i t s .

In a matter of first impression for the 3rd
Circuit, the appellate court was asked to inter-
pret § 3730(b)(5) of the False Claims Act, a
provision intended to prevent duplicative law-
suits. Jeffrey Clausen, William LaCorte and
Donald Miller (the relators) appealed the dis-
trict court’s dismissal of their qui tam suits
pursuant to § 3730(b)(5).

Clausen, LaCorte and Miller were the final of
six relators to file their qui tam suits against
Sm i t h Kline Beecham Clinical Labora tori e s ,
Inc. (SmithKline) during a nearly three year
seal period beginning in November 1993. All
six complaints alleged that SmithKline had
u s ed a va ri ety of f ra u du l ent sch emes to
defraud federal and state healthcare programs.
The Government settled with SmithKline for
$325 million dollars on September 25, 1996.

The three original relators stipulated to the
fairness, adequacy, and reasonableness of the
settlement, and agreed among themselves as to
how to divide any relator’s share. Clausen, La
Corte, and Miller challenged the settlement in
the district court. The district court ruled that
all but one of the later-filed claims, LaCorte’s
“urinalysis claim,” were covered by the settle-
m ent agreem ent and were barred by
§ 3730(b)(5). LaCorte was permitted to sever
and pursue separately his urinalysis claim.

Plain Meaning of § 3730(b)(5) Calls for
Broad Interpretation

The 3rd Circuit began by examining the plain
meaning of § 3730(b)(5), which provides:

When a person brings an action
under this subsection, no per-
son other than the Government
may intervene or bring a related
action based on the facts under-
lying the pending action.

The co u rt determ i n ed that the provi s i on’s plain
meaning cl e a rly con trad i cted the rel a tors’ con-
ten ti on that § 3730(b)(5) bars on ly later q u i
t a m acti ons arising from facts iden tical to those
u n derlying a previous su i t . The co u rt stated :
“G iving each word its ord i n a ry meaning, t h e
ph rase ‘rel a ted acti on based on the facts under-
lying the pending acti on’ cl e a rly bars cl a i m s
a rising from events that are alre ady the su bj ect
of ex i s ting su i t s .” The co u rt furt h er ad ded :
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A later case need not rest on prec i s ely
the same facts as a previous claim to ru n
a foul of this statutory bar. Ra t h er, i f a
l a ter all ega ti on states all the essen ti a l
f acts of a previ o u s ly - f i l ed cl a i m , the two
a re rel a ted and secti on 3730(b)(5) bars
the later cl a i m , even if that claim incor-
pora tes som ewhat different det a i l s .

The co u rt also stated that the rel a tors’ i n terpre-
t a ti on would “defeat the law ’s pri m a ry obj ec-
tive s .” According to the co u rt , § 3730 of t h e
s t a tute is inten ded to meet the con f l i cting goa l s
of preven ting opportu n i s tic suits while also
en co u ra ging citi zens to act as wh i s t l ebl owers .
The rel a tors’ n a rrow interpret a ti on would defe a t
these goals because too many rel a tors wo u l d
ex pect to share a recovery stemming from the
same con du ct , t h ereby reducing their incen tive
to bring a qui tam acti on in the first place .

The co u rt listed other re a s ons why def i n i n g
“f acts underlying the pending acti on” as iden ti-
cal facts would be too narrow an interpret a ti on .
F i rs t , i f the statute barred on ly iden tical cl a i m s ,
e a rly filing rel a tors might resist ex tending the
seal peri od out of fear that ad d i ti onal suits wo u l d
be filed , t h ereby reducing each rel a tor ’s share of
the qui tam aw a rd . This would be tro u bl e s om e
in com p l ex cases wh ere pro l on ged inve s ti ga ti on s
m i ght be nece s s a ry. In ad d i ti on ,l a ter-filing rel a-
tors all eging the same material facts as in pri or
suits should not share in the qui tam aw a rd as
t h eir all ega ti ons would be unlikely to incre a s e
the total recovery. F i n a lly, su ch later- f i l ed cl a i m s
would not help redu ce fraud or retu rn ad d i ti on-
al mon ey to the federal tre a su ry, as on ce the
G overn m ent has the essen tial inform a ti on it
should be able to discover rel a ted fra u d s .

The court rejected the relators’ assertion that,
unless § 3730(b)(5) is limited to suits alleging
identical facts, relators will purposely plead a
very broad cause of action so as to preempt
later-filed claims. The court stated that Rule

9(b), which requires plaintiffs to plead fraud
with particularity, would act as a sufficient
deterrent to such overly broad allegations.

Relators’ Claims Barred by § 3730(b)(5)

Having re ach ed its interpret a ti on of
§ 3 7 3 0 ( b ) ( 5 ) , the co u rt began to com p a re
Clausen, LaCorte, and Miller’s claims to those
of the three original relators. After performing
a detailed, fact-specific analysis of each allega-
ti on in the rel a tors’ com p l a i n t s , the co u rt
found that the relators’ claims were identical to
the original relators’ allegations or that they
contained the same “material elements.” The
court therefore ruled that § 3730(b)(5) barred
the claims at issue in this appeal.

FCA Liability/Fiscal
Intermediary Immunity

U.S. ex rel. Body v. Blue Cross and Blue
Shield of Alabama, Inc., Memorandum
Opinion, No. 95-6429 (11th Cir. June
26, 1998)

In a controversial opinion affirming the lower
court’s dismissal of a qui tam suit, the 11th
Circuit ruled that a Medicare intermediary is
i m mune from liabi l i ty to the Govern m en t
stemming from payments certified and dis-
bursed by its officers. According to the court,
this holding does not leave the Government
wi t h o ut rem edies for punishing Med i c a re
fraud and is in keeping with “the efficient
administration of the Medicare system.”

Frank Body bro u ght this qui tam acti on all egi n g
that Blue Cro s s / Blue Shield of Al a b a m a
( B C B S A ) , in its role as fiscal interm ed i a ry for
Med i c a re Pa rt A in Al a b a m a , rei m bu rs ed
Alabama hospitals for interest costs that are not
ch a r ge a ble to Med i c a re . Body was an em p l oyee
of BCBSA from 1973 to 1989, and was a sen i or
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a u d i tor starting in 1984. The Govern m en t
decl i n ed to intervene in his qui tam su i t .

The district court dismissed the suit for lack of
subject matter jurisdiction, on the grounds
that 42 U.S.C. § 405(h) deprived the court of
jurisdiction, and that the § 3732(a) jurisdic-
tional provision of the False Claims Act could
not save Body’s claims.

Qui Tam Suit Does Not “Arise Under”
Medicare Act

The first issue on appe a l , t h erefore , w a s
whether the jurisdictional preclusion of sub-
section 405(h) applied to a False Claims Act
action, brought by or for the United States
against a fiscal intermediary, to recover money
improperly paid to Medicare providers. The
11th Circuit reversed the district court’s hold-
ing that subsection 405(h) applied to Body’s
claims, but ultimately affirmed the dismissal
on the alternative ground that BCBSA had
immunity from Body’s suit pursuant to 42
U.S.C. § 1395h(i)(3). Both issues were a mat-
ter of first impression in the federal courts.

Subsection 405(h), a provision of the Social
Security Act made applicable to the Medicare
Act by 42 U. S . C . § 1 3 9 5 i i , deprives distri ct
courts of subject matter jurisdiction under 28
U.S.C. § 1331 with regard to all cases “arising
under”the Medicare Act. The third sentence of
subsection 405(h) states:

No acti on against the Un i ted State s , t h e
[ Sec ret a ry ] , or any of f i cer or em p l oyee
t h ereof s h a ll be bro u ght under secti on
1331 or 1346 of Title 28 to recover on
a ny claim arising under this su bch a pter.

In order to determine wh et h er Body ’s qui tam
claim “a rose under ” the Med i c a re Act and wo u l d
t h erefore be su bj ect to su b s ecti on 405(h), t h e
co u rt ex a m i n ed the sys tem for ad m i n i s tra tive
and judicial appeals of Med i c a re cl a i m s . Th e

co u rt found that secti on 405 was de s i gn ed to
ch a n n el disputes over el i gi bi l i ty or the amount
of ben efits aw a rded under the Med i c a re Act
t h ro u gh the pre s c ri bed ad m i n i s tra tive and
a ppeals proce s s , and to prevent circ u mven ti on of
the ad m i n i s tra tive process by Med i c a re ben ef i-
c i a ri e s . However, the co u rt found nothing in
su b s ecti on 405(h) wh i ch would el i m i n a te su b-
j ect matter ju ri s d i cti on over all acti ons implicat-
ing the Med i c a re Act , rega rdless of wh et h er there
exists ad m i n i s tra tive and judicial revi ew wi t h i n
the Med i c a re ad m i n i s tra tive sch em e .

The court added:

Dismissal of Body ’s claim on that
gro u n d , h owever, would have an
a n omalous re su l t : the Govern m en t
could bring an FCA claim aga i n s t
BCBSA under the jurisdictional grant
in 28 U.S.C. § 1345, but the qui tam
provisions of the FCA would be ren-
dered useless. The FCA’s incentives for
i n form ed agents to mon i tor thei r
employers and bring suit for violations
would thus be destroyed. We do not
believe that this result is either neces-
sary or correct.

Therefore, the court ruled that qui tam actions
such as Body’s, which did not seek payment
from the Government and which could not be
brought under section 405, are not barred by
section 405(h).

Fiscal Intermediary Immune from
Liability to Government Under Medicare
Administrative Scheme

The 11th Circuit affirmed the district court’s
dismissal of Body’s suit, however, on the alter-
native ground that BCBSA is immune from lia-
bi l i ty to the Govern m ent under 42 U. S . C .
§ 1395h(i)(3). Subsection 1395h(i)(3) pro-
vides that fiscal intermediaries will not be
liable to the Government for payments its offi-
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cers certify and disburse to Medicare beneficia-
ries. There is no clause, as in subsections
1395(h)(i)(1) and (2), limiting immunity to
payments not involving gross negligence or
fraud. The court, therefore, was “not persuad-
ed that Congress did not intend for this immu-
nity to extend to fraudulent payments certified
and disbursed to Medicare Part A providers.”

The court also stated that “its reading of the
subsection is consistent with the broader goals
of section 1395(h) and the efficient adminis-
tration of the Medicare system.” According to
the court, fiscal intermediaries like BCBSA
function much like an administrative agency,
carrying out the administrative responsibilities
imposed by the Medicare Act. As evidence of
this, the court noted that Medicare regulations
require that contracts with fiscal intermedi-
aries contain clauses providing for indemnifi-
cation with respect to actions taken on behalf
of the Health Care Financing Administration.

Moreover, the co u rt stated that this sys tem
“does not leave the Govern m ent wi t h o ut any
rem edies for punishing Med i c a re fra u d .” Ot h er
rem edies inclu de reco u pm ent of overp aym en t s
f rom the rec i p i ents of the funds, bri n ging an
FCA acti on against any indivi dual who parti c-
i p a ted in a fra u du l ent sch em e , or holding the
i n term ed i a ry liable for ch a r ges to the Govern-
m ent for servi ces never perform ed . The co u rt
f u rt h er stated that “ i f the govern m ent discov-
ered rampant fraud and abuse of Med i c a re by a
fiscal interm ed i a ry, we do not do u bt that it
could find su f f i c i ent civil and criminal gro u n d s
to punish the fiscal interm ed i a ry and its of f i-
cers , a n d / or recoup any lost mon ey.”

Therefore, the court concluded that Body’s qui
tam action was “premised upon precisely the
types of payments for which Congress provid-
ed the fiscal intermediaries with immunity.”
Allowing Body to circumvent the immunity
would “destroy the integrity of the system that
Congress designed.”

Anti-Kickback and Self-Referral
Violations/Constitutionality

U. S . ex rel . Th o m p son v. Col u m bi a / H C A
He a l t h c a re Co rp. et al., Ord er, Civil Acti o n
No. C-95-110 (S.D. Tex . Au g . 1 8 , 1 9 9 8 )

A Texas district court ruled on remand that
Co lu m bi a / H C A’s all eged vi o l a ti ons of
Medicare anti-kickback and self-referral laws
could be pursued under the False Claims Act.
Important to the decision was the court’s find-
ing that the Government conditions Medicare
payments and continued Medicare eligibility
on annual cost report certifications assuring
compliance with applicable laws. Also reject-
ing the defendants’ argument that the qui tam
p rovi s i ons are uncon s ti t uti on a l , the co u rt
cleared the way for discovery to begin at last in
this closely watched case.

Relator James Thompson, M.D., alleged that
Columbia/HCA Healthcare Corporation and
certain affiliated en ti ties cre a ted incen tive
arrangements and provided financial induce-
ments to physicians for patient referrals in vio-
lation of the anti-kickback statute and self-
referral laws. In October 1996, the district
court held that Thompson failed to state a
claim for relief under the FCA. See 7 TAF QR
11 (Oct. 1996). In October 1997, the 5th
Circuit reversed and remanded in part,holding
that a claimant submits a false or fraudulent
claim when falsely certifying compliance with a
statute or regulation where the Government
has conditioned payment upon such certifica-
tion. See 12 TAF QR 5 (Jan. 1998). On
remand, the district court agreed with the rela-
tor that he sufficiently stated claims for three
separate violations of the FCA, i.e., the alleged-
ly false certifications of compliance with all
applicable Medicare statutes and regulations
on which the Government conditioned pay-
ments, the submission of Medicare claims in
violation of the Stark laws’ express prohibition,
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and the submission of claims for services ren-
dered in violation of the anti-kickback statute.

Qui Tam Provisions Held to be
Constitutional

As a threshold issue, the district court first
addressed the constitutionality of the qui tam
provisions. Defendants argued that the court
should follow the decision rendered by Judge
Hoyt within the same district in U.S. ex rel.
Riley v. St. Luke’s Episcopal Hospital, 982 F.
Supp. 1261 (S.D. Tex. 1997),12 TAF QR 1 ( Jan.
1998). That case held, for the first time, that
qui tam plaintiffs do not have standing under
the Constitution to pursue their claims. (Riley
is currently on appeal to the 5th Circuit.)

The Thompson court disagreed with Riley
“because it goes against 134 ye a rs of case law
s pec i f i c a lly con cluding or assuming that the q u i
t a m provi s i ons are con s ti tuti onal and/or that the
rel a tor has standing to bring the acti on even
t h o u gh the rel a tor has su f fered no inju ry.” Th e
co u rt inste ad con c u rred with the nu m erous cir-
cuit co u rts that have ad d re s s ed the issue and
found the qui tam provi s i ons to be con s ti tuti on-
a l . Ci ting other circuit dec i s i on s , the co u rt noted
that wh ere the Govern m ent has su f fered an
i n ju ry - i n - f act , the rel a tor merely steps in as its
representative or assignee to carry out the
s t a tute’s purpose of rem edying fraud against the
G overn m en t . Moreover, the FCA provi des su f f i-
c i ent exec utive con trol of the qui tam suit and the
rel a tor has a pers onal stake in the outcome of h i s
su i t . The co u rt also ob s erved that “a ppell a te
co u rts scruti n i ze their ju ri s d i cti on before revi ew-
ing the issues of e ach case, and non e , i n clu d i n g
the Su preme Co u rt , in ruling on FCA cases has
yet determ i n ed that it lacked ju ri s d i cti on bec a u s e
an FCA qui tam rel a tor lacked standing.”

Cost Report Certi f i c a ti ons Are a Con d i ti on
of Med i c a re Paym ents and Eligi b i l i ty

The court held that an FCA claim is stated by
the allegation that the defendants falsely certi-

fied that the Medicare services identified in
their annual hospital cost reports complied
with applicable law and regulations. According
to the court, the alleged prohibited financial
relationships among the defendants and refer-
ring physicians made the certifications false
s t a tem en t s . Moreover, rel a tors and the
Government (through an amicus submission)
provided evidence that the Government relied
on the cost report certifications in determining
the issue of payment, as well as continued eli-
gibility for participation in the Medicare pro-
gram. Because the certifications are alleged to
be false and the Government conditioned pay-
ment on such certifications, the court conclud-
ed that such allegations state a claim for relief
under the FCA.

Stark Laws’ Prohibition on Payment for
Services in Violation is Actionable Under
FCA

The court further concluded that the Stark
laws’ express prohibition on payment for ser-
vices rendered in violation of the Stark laws’
own terms makes such violations actionable
under the FCA. Under the Stark laws, the
defendants would not have been eligible to
participate in the Medicare program if they
were in vi o l a ti on of the laws’ provi s i on s .
Agreeing with the relator that “a pecuniary
injury to the public fisc is no longer required
for an actionable claim under the FCA,” the
court noted that the Government sustains at
least some form of injury when payments are
made to ineligible entities. Moreover, there are
ad d i ti onal mon et a ry losses re su l ting from
investigative and administrative costs.

Violation of Anti-Kickback Statute States
a Claim Under FCA

The Med i c a re anti - k i ck b ack statute , 42 U. S . C .
§1320a 7b(a) and (b), pro h i bits the solicitati on
or recei pt of remu n era ti on in retu rn for referra l s
of Med i c a re pati en t s , and the of fer or paym ent of
remu n era ti on to indu ce su ch referra l s . It also
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pro h i bits the making of a ny false statem en t s ,f a i l-
ing to disclose material inform a ti on , or making
false statem ents or repre s en t a ti ons to qualify as a
certi f i ed Med i c a re provi der. Th om p s on all eged
that the defen d a n t s’ certi f i c a ti ons of com p l i a n ce
with rel evant laws and reg u l a ti ons were false,
and the Govern m ent would not have paid the
defen d a n t s’ claims had it known of the sel f - refer-
ral and kick b ack vi o l a ti on s .

In agreeing with the rel a tor, the co u rt cited 5th
Ci rcuit precedent in Peters on v. Wei n ber ger, 5 0 8
F.2d 45 (5th Ci r. ) , cert . den i ed, 423 U. S . 8 3 0
( 1 9 7 5 ) , and adopted the more recent and more
on - point ra ti onale in U. S . ex rel . Pogue v.
Am erican He a l t h corp. , In c ., 914 F. Su pp. 1 5 0 7
( M . D. Ten n . 1 9 9 6 ) , 5 TAF QR 2 (Apr. 1 9 9 6 ) . In
that case the co u rt rel i ed on both the legi s l a tive
h i s tory of the FCA and a recent trend of cases to
con clu de that a vi o l a ti on of Med i c a re anti - k i ck-
b ack and sel f referral laws also con s ti tutes a vi o l a-
ti on of the FCA. Q u o ting from Pog u e, the co u rt
s t a ted that “ ‘the False Claims Act was inten ded to
govern not on ly fra u du l ent acts that cre a te a loss
to the govern m ent[,] but also those fra u du l en t
acts that cause the govern m ent to pay out sums of
m on ey to claimants it did not intend to ben ef i t .’ ”

Finding also that the complaint was pled with
sufficient particularity to satisfy Rule 9(b) and
that the relator could file an amended com-
plaint, the court cleared the way for discovery
to finally begin on Thompson’s case which was
filed in 1995.

Primary Jurisdiction

U.S. ex rel. Haskins et al. v. Omega
Institute, Inc. et al., 11 F.Supp.2d 555
(D.N.J. July 2, 1998)

In a case invo lving all ega ti ons of f raud in feder-
a lly funded student assistance programs by an
adult edu c a ti on sch oo l , a New Jer s ey distri ct

co u rt decl i n ed to stay or dismiss the qui tam
acti on pending com p l eti on of a Dep a rtm ent of
E du c a ti on (DOE)  ad m i n i s tra tive revi ew. T h e
co u rt rej ected the defen d a n t s’ a rg u m ent that
the DOE had pri m a ry ju ri s d i cti on , p a rti c u l a rly
s i n ce it is on ly the Dep a rtm ent of Ju s ti ce (DO J )
that has the aut h ori ty to ad ju d i c a te FCA
acti on s . Moreover, n o ting that DOJ could have
ch o s en an altern a te rem edy, but inste ad simply
decl i n ed to intervene in the qui tam su i t , t h e
co u rt found no re a s on to grant the defen d a n t s’
m o ti on to del ay or dismiss the acti on .

Rel a tors Diane Ha s k i n s , Beverl ee Ra l ph , a n d
Ta m a ra Livi n gs ton atten ded the para l egal tra i n-
ing program at Omega In s ti tute , In c . ( O m ega ) , a
priva te , po s t - s econ d a ry sch ool providing alter-
n a tive adult edu c a ti on . In Ja nu a ry 1995, t h ey
bro u ght a qui tam suit all eging that Omega made
false statem ents in doc u m ents filed with the
DO E , t h ereby receiving financial aid funds to
wh i ch it was not en ti t l ed . More spec i f i c a lly, t h e
rel a tors all eged that the sch ool did not provi de
the nu m ber of i n s tru cti on hours , qu a l i ty of
i n s tru ctors , or atten d a n ce policies in keep i n g
with the wri t ten statem ents it su bm i t ted to the
DO E . The Govern m ent decl i n ed to intervene in
the qui tam su i t .

Also in 1995, the DOE began an enforcement
action and program review of Omega’s com-
pliance with federal funding regulations and its
administration of Title IV student financial
assistance programs. The investigation was
ongoing at the time the court ruled in this case.

Primary Jurisdiction Doctrine
Inapplicable

The defendants, relying on the doctrine of pri-
mary jurisdiction, asked the court to dismiss
the relators’ qui tam action without prejudice
or stay the action pending completion of the
DOE’s program review. However, the court
ruled that the doctrine of primary jurisdiction
did not apply in this case.
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According to the co u rt , because the Govern-
m ent had decl i n ed to intervene in the qui tam
su i t , i n s te ad el ecting to con du ct an ad m i n i s tra-
tive revi ew, rel a tors ret a i n ed the ri ght to proceed
in the distri ct co u rt . In re aching this ru l i n g, t h e
co u rt rel i ed on U. S . ex rel . Du n l e avy v. Co u n ty
of Del aw a re, 123 F.3d 734 (3d Ci r. 1 9 9 7 ) , 11 TA F
QR 1 (Oct . 1 9 9 7 ) , in wh i ch it was uncl e a r
wh et h er a sep a ra te set t l em ent bet ween HUD
and the defendant was inten ded to ex ti n g u i s h
the Govern m en t’s False Claims Act cl a i m s .
However, as the Govern m ent had decl i n ed to
i n tervene in that qui tam su i t , the 3rd Ci rc u i t
ru l ed that the rel a tor could proceed .

The co u rt furt h er stated that the doctrine of pri-
m a ry ju ri s d i cti on would not app ly because on ly
the Dep a rtm ent of Ju s ti ce and the At torn ey
G en eral have aut h ori ty to inve s ti ga te false or
f ra u du l ent cl a i m s . According to the co u rt , t h e
DOE was revi ewing Omega based on the same
f acts all eged in the rel a tors’ su i t , but not for false
or fra u du l ent cl a i m s . Th erefore , in not app lyi n g
the doctri n e , the co u rt would not be con traven-
ing any statutory sch eme wh ereby Con gre s s
m i ght have inten ded for an agency ve s ted wi t h
the aut h ori ty to re s o lve the issues in qu e s ti on .

In ad d i ti on , even if the DOE had aut h ori ty to
ad ju d i c a te FCA cl a i m s , the DOE could not exer-
cise this ju ri s d i cti on because the Govern m en t
h ad decl i n ed to interven e . Because the
G overn m ent could have ch o s en to move the
m a t ter to an ad m i n i s tra tive agency but had
decl i n ed to do so, the co u rt did not find the DO E
acti on to be a § 3730(c)(5) altern a te proceed i n g
in wh i ch the rel a tors could parti c i p a te .

Relators May Bring FCA Action Against
Corporate Officers in Their Individual
Capacities 

Having determined that the DOE’s program
review did not affect the relators’ right to pro-
ceed, the court turned to certain defendants’
assertion that the relators’ complaint contained

no allegations against them in their individual
capacities, but only nominally as officers of
Omega. The court rejected this argument,
finding that the complaint sufficiently alleged
wrongdoing against all of the defendants in
their individual capacities, not just as corpo-
rate officers. Moreover, the court rejected the
defendants’ assertion that the plaintiffs did not
sufficiently plead the right circumstances to
“pierce the corporate veil.” Not only did the
court find veil-piercing to be inapplicable to
this case, but also that the relators had suffi-
ciently plead against the defendants in their
individual capacities to satisfy Rule 9(b).

As to the defendants’ assertion that they acted
within the scope of their employment and
therefore should not be held liable, the court
first noted that the defendants misstated the
way liability is allocated along agency lines.
The defendants had mistakenly asserted that
because an agent’s fraudulent acts may impute
liability to the principal, that the agent would
not also be personally liable. In addition, while
the defendants’ positions with Omega may
have required them to file documents with the
Government, their job responsibilities clearly
did not include filing false documents.

Ot h er defendants argued that the plainti f fs had
not produ ced any evi den ce that they had vi o l a ted
va rious provi s i ons of § 3729 of the Act . Af ter
examining the evi den ce produ ced by the plain-
ti f fs on a claim by claim basis, the co u rt ru l ed that
in all but one instance the plainti f fs had produ ced
en o u gh evi den ce for their case to go forw a rd .

Relators’ Complaint “Substantially”
Based Upon Public Disclosures

The court also addressed § 3730(e)(4) public
disclosure bar and original source issues.

The rel a tors filed their ori ginal qui tam com-
plaint on Ja nu a ry 5, 1995 and an amen ded com-
plaint on Ja nu a ry 14, 1 9 9 7 . In October 1994,
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Febru a ry 1995, and Septem ber 1996, the rel a tors
obt a i n ed DOE audit files and reports thro u gh
Freedom of In form a ti on Act requ e s t s . While the
co u rt ack n owl ed ged that some of the DOE files
m ay have re su l ted from inve s ti ga ti ons stem m i n g
f rom the rel a tors’ su i t , the co u rt sti ll held that
the rel a tors’ complaint “su b s t a n ti a lly ” rel i ed
u pon publ i cly discl o s ed inform a ti on .

The court further ruled that, in this case, the
relators could only have “direct” and “indepen-
dent” knowledge sufficient to qualify as origi-
nal sources by means of their personal obser-
vations as students at Omega. Therefore, the
court limited the scope of the relators’ com-
plaint to only those time periods in which the
relators were enrolled at Omega.

U.S. ex rel. Johnson et al. v. Shell Oil
Company et al., Order, Civil Action No.
9:96 CV 66 (E.D. Tex. July 23, 1997)

The defendants’ motion to dismiss on prima-
ry jurisdiction grounds was denied by a Texas
district court in a qui tam case alleging under-
payment of oil royalties. The court rejected
the defendants’ contention that the doctrine of
primary jurisdiction compelled the deferral of
the case to the Department of Interior, which
the defendants argued must first determine
certain preliminary issues before the district
court could properly assert jurisdiction.

According to the qui tam action, in which the
G overn m ent interven ed , va rious priva te oi l
companies knowingly undervalued oil extract-
ed from federal and Indian lands in order to
reduce royalties paid to the Government and
Indian nations. Under Department of Interior
(D.O.I.) mineral lease agreements, the defen-
dant companies were requ i red to pay the
Government a percentage of the value of the
extracted oil as a royalty. The collection of
these roya l ties was overs een by the D. O. I .
Minerals Management Service (M.M.S.).

Primary Jurisdiction Dismissal Rejected

The defendants argued that, u n der the doctri n e
of pri m a ry ju ri s d i cti on — wh ereby the co u rt
m ay dismiss or stay the acti on pending re s o lu-
ti on of s ome porti on of the acti on by an ad m i n-
i s tra tive agency — the distri ct co u rt should dis-
miss the qui tam acti on bec a u s e , as an initi a l
m a t ter, the M.M.S. h ad to determine the acc u ra-
cy of e ach “M.M.S.-2014 form” su bm i t ted by the
defendants to the Govern m ent over a ten to
t welve year peri od . The distri ct co u rt stated that,
“[i]n con s i dering wh et h er to defer to an agen c y ’s
pri m a ry ju ri s d i cti on , the co u rt must wei gh the
ben efits of obtaining the agen c y ’s aid against the
n eed to re s o lve the liti ga ti on ex ped i ti o u s ly.”
Rej ecting the defen d a n t s’ m o ti on to dismiss, t h e
co u rt con clu ded that “deferral to the D. O. I .
would [not] be of ben efit in re s o lving the issu e s
po s ed by this liti ga ti on” and “ would pro l on g
u n n ece s s a ri ly the re s o luti on of the dispute .”

Statute of Limitations

Jana, Inc. v. United States, Opinion and
Order, No. 94-203C (Fed. Cl. Sept. 3,
1998)

Ruling on an unsettled statute of limitations
issue, the Court of Federal Claims held that in
FCA cases seeking damages (as opposed to
those seeking only civil penalties) the statute
of limitations does not begin to run until the
Government has made payment on the alleged
false claim. Courts have split on the issue of
whether submission of a false claim or pay-
ment of a false claim triggers the statute.

Ja n a , In c . , a con tractor for the Nav y, m oved for
p a rtial su m m a ry ju d gm ent on govern m en t
co u n terclaims for fraud under the FCA. At issu e ,
a m ong other things , was the event tri ggering the
F C A’s statute of l i m i t a ti on s . The con tractor
a r g u ed that the FCA’s statute of l i m i t a ti on s
begins to run on the date the false claim is su b-
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m i t ted , rega rdless of wh en , or wh et h er, the cl a i m
gets paid. The Govern m ent argued that, wi t h
re s pect to an FCA claim for damage s , the limita-
ti ons peri od does not begin to run until the date
the false claim is paid since it isn’t until then that
the Govern m ent incurs actual damage s .

The co u rt noted that there is no binding prece-
dent on this issue from the Su preme Co u rt , t h e
Federal Ci rc u i t , or the Co u rt of Cl a i m s , and that
o t h er circuits have split on the issu e . Accord i n g
to the co u rt , the majori ty of d i s tri ct co u rts con-
s i dering the issue have con clu ded that, i f t h e
G overn m ent makes paym ent on a su bm i t ted
false cl a i m , the FCA’s statute of l i m i t a ti ons start s
running on the date paym ent is made ra t h er
than on the date the claim is su bm i t ted .

The court applied the principle that a cause of
action accrues when all events necessary to
state a claim have occurred. According to the
court, “[i]n the case of an FCA claim seeking
civil penalties, all events necessary to state a
claim have occurred upon the submission of
the false claims to the government. However,
in the case of a FCA claim for actual damages,
all the events necessary to state the govern-
ment’s claim do not occur until the govern-
ment has made full payment on the claim,
since the government does not incur actual
damages until then.”

Definition of “Claim”/Res
Judicata/Section 3730(e)(3)

U.S. ex rel. Costner et al. v. URS
Consultants et al., 153 F.3d 667 (8th Cir.
Aug. 17, 1998)

False claims allegedly made to a private trust
fund established for environmental cleanup as
a result of negotiations involving the Federal
Government cannot be considered “claims”
within the meaning of the FCA,the 8th Circuit

ruled. On the other hand, the appellate court
upheld the district court’s denial of the defen-
dants’ Rule 12(b)(6) motion to dismiss with
respect to false claims allegedly submitted to
the U. S . E nvi ron m ental Pro tecti on Agen c y
(EPA). The court also affirmed the denial of
m o ti ons to dismiss on res ju d i c a t a , FCA 
§ 3730(e)(3), and CERCLA § 113(h) grounds.

The qui tam case at hand all eged a pattern of
false claims for the perform a n ce of h a z a rdo u s
w a s te tre a tm ent and disposal servi ces at the
ex trem ely con t a m i n a ted Vert ac Ch emical Plant
s i te in Jack s onvi ll e , Ark a n s a s . In 1979, a f ter the
Cen ters for Disease Con trol con clu ded that the
Vert ac site con s ti tuted a significant risk to pub-
lic health, Vert ac Ch emical Corpora ti on
en tered into a com p act with the EPA and the
s t a te to take certain rem edial measu re s .
However, su b s equ ent liti ga ti on by the state and
E PA was nece s s a ry to move forw a rd the cl e a nu p
of the site . Am ong other things , the EPA initi-
a ted an em er gency rem oval acti on under the
Com preh en s ive Envi ron m ental Re s pon s e ,
Com pen s a ti on , and Liabi l i ty Act (CERC LA ) ,
and va rious agreem ents were re ach ed wi t h
Vert ac Ch emical and con s ent dec rees approved
by the federal co u rt — including that Vert ac
would establish a mu l ti - m i ll i on do llar tru s t
f u n d , overs een by the state , for the cl e a nup of
the site . In 1992, a f ter it became clear that this
trust fund would not be su f f i c i ent to com p l ete
the cl e a nu p, the EPA assu m ed pri m a ry re s pon-
s i bi l i ty for the site and approved a federa l
rem oval acti on using federal funds.

Me a nwh i l e , over the ye a rs va rious lawsuits were
f i l ed by out s i de parties rega rding the Vert ac
cl e a nu p. The defendants poi n ted to pri or liti-
ga ti on invo lving two of the current rel a tors as
p l a i n ti f fs , and liti ga ti on invo lving the EPA as a
defen d a n t , in arguing that the Vert ac qui tam
suit should be dismissed under the doctrine of
res judicata or FCA § 3 7 3 0 ( e ) ( 3 ) .
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Res Ju d i c a t a , FCA § 3 7 3 0 ( e ) ( 3 ) , and 
C E RC LA Do Not Bar Qui Tam Ac ti on 

The distri ct co u rt den i ed the defen d a n t s’
motion to dismiss on these grounds, and the
appellate court affirmed. Noting that the prior
litigation “was an effort to prevent perceived
harm to the environment and public health by
seeking enforcement of state and federal envi-
ronmental regulations,” whereas the qui tam
suit seeks to redress the alleged submission of
false claims for payment of government funds,
the appellate court concluded:

Although both claims have their gene-
sis in the Vertac site cleanup, they are
independent of each other and seek to
redress different injuries resulting from
distinct conduct. Thus, the FCA alle-
gations are not, as defendants assert,
simply a repackaging of prior claims,
but constitute a new set of charges . . .
u pon wh i ch no final ju d gm ent has
been previously rendered. Therefore,
the claims are not preclu ded on
grounds of res judicata.

Likewise, rejecting the defendants’ argument
that prior litigation involving challenges to
Vertac cleanup in which the EPA was a defen-
dant invokes the § 3730(e)(3) jurisdictional
bar against qui tam actions “based upon allega-
tions or transactions which are the subject of a
civil suit . . . in which the Government is
already a party,” the appellate court concluded:

The pre s ent suit is based upon all ega-
ti ons of f raud invo lving the su bm i s s i on
of false claims for paym ent for envi ron-
m ental rem ed i a ti on work com p l eted at
the Vert ac site . Su ch all ega ti ons or
tra n s acti ons have never before been the
su bj ect of a FCA suit or any other su i t
or proceeding bro u ght by the govern-
m ent or anyone el s e .

In addition, the court ruled that CERCLA
§ 113(h) — which provides that “[n]o federal
court shall have jurisdiction . . . to review any
ch a ll en ges to rem oval or rem edial acti on
selected” by the EPA under CERCLA — was
not a bar to the qui tam action.

False Claims Against Private Trust Fund
Not Covered by FCA

Lastly, the appellate court turned to the defen-
dants’ contention that false claims that were
presented to the Vertac trust fund were not
claims made against the Federal Government
and thus not covered by the FCA. The relators
argued that the EPA’s participation in the nego-
tiations that resulted in the trust fund was suf-
ficient to make any claims against that fund
susceptible to the Act. The court, however,
responded that “[w]e do not believe the FCA
has as elastic an application as relators suggest.”

Af ter revi ewing the def i n i ti on of “cl a i m” in the
FCA and rel evant Su preme Co u rt preceden t , t h e
8th Ci rcuit stated : “ E s s en ti a lly, t h en , on ly those
acti ons by the claimant wh i ch have the purpo s e
and ef fect of causing the Un i ted States to pay out
m on ey it is not obl i ga ted to pay, or those acti on s
wh i ch inten ti on a lly deprive the Un i ted State of
m on ey it is lawf u lly du e , a re properly con s i dered
‘cl a i m s’ within the meaning of the FCA.” In this
c a s e , n one of the mon ey in the Vert ac trust fund
was provi ded by the Govern m en t , no federa l
funds were ever interm i n gl ed with the fund, t h e
G overn m ent had no access to or con trol over the
fund (wh i ch was overs een by the state ) , and no
m on ey disbu rs ed from the fund was ever rei m-
bu rs ed by the Govern m en t . Thu s , con clu ded the
co u rt , claims made against the Vert ac fund “h ad
no nexus to the Un i ted State s” and were not su b-
j ect to the FCA.

On the other hand, the appellate court made
clear that alleged false claims made to the fed-
eral Superfund under the supervision of the
EPA were covered by the FCA,and with respect
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to those claims denial of the defen d a n t s’
motion to dismiss was correct.

Relator Intervention/Section
3730(c)(5) “Alternate Remedy”

U.S. ex rel. LaCorte v. Roche Biomedical
Laboratories, Memorandum and Order,
2:96CV00417 (M.D.N.C. Aug. 21, 1998)

A North Ca rolina distri ct co u rt all owed rel a tor s
f rom a pri or set t l ed qui tam acti on against a
m edical labora tory to intervene to pro tect thei r
i n terests in a su b s equ ent set t l em ent invo lvi n g
one of the same defen d a n t s . The co u rt ru l ed
that the FCA’s bar on interven ti on is not
a b s o lute wh en com bi n ed with the ri ghts that
rel a tors have to parti c i p a te in any “a l tern a te
rem edy ” s o u ght by the Govern m en t . Here , t h e
rel a tors from the earl i er acti on arg u ed that they
h ave an interest in any porti on of the su b s e-
qu ent set t l em ent that was derived from the
l a b’s obl i ga ti on to disclose wron gdoing under a
com p l i a n ce agreem ent that was part of the set-
t l em ent of t h eir case.

On Novem ber 21, 1 9 9 6 , a Global Set t l em ent was
re ach ed bet ween the Govern m en t , va rious med-
ical labora tories (Roche Bi om edical Labora tori e s
( “ Roch e” ) , Na ti onal Health Labora tori e s
( “ N H L” ) , L a bora tory Corpora ti on of Am eri c a n
( “ L a b Corp” ) , and All i ed Clinical Labora tori e s
( “All i ed ” ) ) , t wo rel a tors who filed qui tam
acti ons against Roch e , and two rel a tors who filed
qui tam acti ons against NHL. Approx i m a tely
t wo weeks after the Global Set t l em ent was made
p u bl i c , Ra m ona Wa gn er and Jeanine Deh n er
( “the Rel a tors”) filed a moti on to interven e .
Wa gn er and Deh n er had filed a previous qui tam
acti on in Ohio against All i ed that was set t l ed in
1 9 9 5 . As part of that set t l em en t , All i ed had
en tered into a Corpora te In tegri ty Agreem en t
( “C I A”) in wh i ch it agreed to su bmit peri od i c
reports to the Govern m ent rega rding any impro-

pri eti e s . The Rel a tors argued in their interven-
ti on moti on that they have an interest in the
G l obal Set t l em ent if a ny part of it arose from dis-
cl o su res made by All i ed pursuant to its CIA
n ego ti a ted as a part of t h eir qui tam case (the
“Ohio case” ) . The co u rt gra n ted the moti on to
i n tervene based on its con clu s i on that the FCA
a ll ows interven ti on in this situ a ti on and the
Rules of Civil Procedu re requ i re it.

FCA’s “Alternate Remedy” Rights for
Relators is Exception to Restriction on
Intervention

With respect to the FCA, the court found that
the Act’s re s tri cti on on interven ti on at
§ 3730(b)(5) is not absolute because another
part of the statute appears to grant an excep-
tion to the non-intervention rule. Subsection
3730(b)(5) states that “[w]hen a person brings
an action under this subsection, no person
other than the Government may intervene or
bring a related action based on the facts under-
lying the pending action.” However, according
to the court, under § 3730(c)(5), relators are
granted an unconditional right to participate
in any “a l tern a te rem edy ” p u rsu ed by the
Government. The court noted that the partic-
ular facts of this case illustrate the conflict
between § 3730(b)(5) and § 3730(c)(5).

If , as the Rel a tors argue, s ome porti on of
the Global Set t l em ent is attri but a ble to
the inform a ti on on wh i ch they based the
Ohio case or inform a ti on arising from
the Ohio case and they are otherwi s e
en ti t l ed to some fracti on of the rel eva n t
porti on , su b s ecti on (c)(5) would seem
to all ow them to interven e , while su b s ec-
ti on (b)(5) would seem to prevent thei r
i n terven ti on .

To resolve the conflict between the subsections,
the court examined the legislative history and
the overall purpose and scheme of the statute.
The court found that the legislative history fails
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to “reflect any recognition of the possibility of
a case such as this one, in which the Relators
are seeking to intervene in a suit which they
claim is effectively a revival of their own.”
Turning to the purposes of the FCA, the court
concluded that “[c]onstruing the FCA to pre-
vent Relators from intervening in this case
would contradict Congress’ clearly expressed
p u rpose of en co u ra ging citi zens to report
fraud by awarding them some portion of any
recovery obtained by the Government based
on their reports.” The court went on to state:

If citizens felt that the Government
could intervene in a qui tam case, dis-
miss the case, and then seek a settle-
m ent from the defendant wi t h o ut
including the relator(s) in the settle-
m ent discussion s , t h eir incen tive to
report fraud would be undercut.

In this case, the co u rt ru l ed that the Rel a tors
h ave the ri ght to en ter the case to determine if
s ome porti on of the Global Set t l em ent con s ti-
tutes an “a l tern a te rem edy ”u n der § 3 7 3 0 ( c ) ( 5 ) .

Rule 24 Allows the Relators to Intervene
as a Matter of Right

After finding that the FCA permits interven-
tion in this situation,the court proceeded to an
analysis of whether the Federal Rules of Civil
Procedure allow the requested intervention.
Citing 4th Circuit precedent, the court set out
what an applicant must demonstrate for a Rule
24 intervention: (1) an interest in the subject
matter of the action; (2) the protection of the
interest would be impaired because of the
action; and (3) the applicant’s interest is not
adequately represented by existing parties to
the litigation. In this case, the court found that
there was no question that the Relators’ ability
to protect any interest they may have in the
Global Settlement would be impaired if the
case were dismissed, and their interest would
not be adequately protected by existing parties.
Therefore, the only question, according to the

court, involves whether the Relators have an
interest in the subject matter of the action.

Citing Supreme Court precedent, the court
noted that an interest sufficient under Rule 24
is one which is “significantly protectable.” The
4th Circuit has held that an intervenor whose
interest was contingent on the outcome of
other litigation had a significantly protectable
interest. This holding and others, the court
stated, suggests that the Rule 24 standard may
be satisfied by a showing of “the mere possibil-
ity of a valid claim or defense,” which the
Relators in this case can demonstrate.

While the Govern m ent and other rel a tors ra i s ed
va rious arguments in oppo s i ti on to the inter-
ven ti on moti on , the co u rt found that these
a r g u m ents set forth issues wh i ch the co u rt co u l d
not curren t ly re s o lve . For ex a m p l e , it was
a r g u ed that the Rel a tors waived any ri ghts they
m i ght have in the Global Set t l em ent wh en they
s et t l ed and exec uted a release in their earl i er
c a s e . According to the co u rt , the record shows
that the Rel a tors waived some of t h eir ri gh t s , but
the scope of those waivers could not be deter-
m i n ed from the record . In ad d i ti on , the co u rt
could not determine wh et h er there was an issu e
with re s pect to the public discl o su re bar at
§ 3 7 3 0 ( e ) ( 4 ) . The co u rt held that since it co u l d
not be determ i n ed as a matter of l aw that the
Rel a tors have no interest in a porti on of t h e
G l obal Set t l em en t , the Rel a tors therefore have a
“s i gn i f i c a n t ly pro tect a bl e” i n terest and should
be all owed to intervene as of ri gh t .

Government Compromise of
Qui Tam Judgment

U.S. ex rel. Smith v. Gilbert Realty Co. et
al., 9 F.Supp.2d 800 (E.D. Mich. Aug. 10,
1998)

The Govern m ent was harshly cri ti c i zed by a
Mi ch i gan distri ct co u rt for failing to notify a
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rel a tor before it nego ti a ted a sign i f i c a n t ly
redu ced com p romise paym ent on an FCA ju d g-
m ent that the rel a tor had obt a i n ed wi t h o ut
a s s i s t a n ce from the Govern m en t . Ca lling the
G overn m en t’s acti ons an “egregious over s i gh t”
that “perpetra ted a gross inju s ti ce ,” the co u rt
ordered the Govern m ent to pay the en ti re com-
p romise paym ent to the rel a tor and her co u n s el .

In October 1992, June Smith filed a qui tam
action which the Government declined to join.
In February 1994, a final judgment was entered
a gainst the defendants in the amount of
$54,140 which included $13,250 in attorneys’
fees payable to the relator’s attorneys, Legal
Services of Eastern Michigan. The relator was
awarded 30 percent of the $39,890 awarded
damages, or $11,967. Without notifying the
relator, the United States subsequently filed a
Satisfaction of Judgment against one of the
defendants. The other defendant was insol-
vent. According to the Government’s filing, the
entire judgment plus interest had been paid by
compromise in the amount of $18,000. The
United States offered the relator 30 percent of
that amount or $5,400. Because the relator had
not been notified and had not given consent
for the compromise, the relator filed a motion
asking the court to order the Government to
pay the relator its 30 percent share of the orig-
inal damages judgment plus $13,250 for the
attorneys’ fee award.

The Govern m ent argued that it com m i t ted
“h a rmless error ” by failing to notify the rel a tor
of the com prom i s e . The co u rt disagreed stati n g :

This court finds that by settling the
judgment without notice to either the
relator or her counsel,the United States
has perpetrated a gross injustice on
them. It was an egregious oversight on
behalf of the United States to settle the
judgment in that fashion. The rights of
the relator and her attorney have been
severely violated.

Noting that the Government could not provide
any excuse for its action, the court found that
“the United States violated both the letter and
spirit” of the FCA. First, the Government vio-
lated the express language of the Act which
requires notice and a hearing on any relator
obj ecti ons to a set t l em en t . Secon d , t h e
G overn m ent vi o l a ted the Act’s requ i rem en t
that leave of the court be obtained for a late
intervention, and that intervention not limit
the status and rights of the relator. And finally,
the court concluded that the Government’s
actions violated the spirit of the FCA, stating:

The rel a tor, wi t h o ut any assistance
from the government, obtained a judg-
ment against the defendants. It would
defeat the purpose of the Act if the gov-
ernment could undo that judgment by
settling with one of the defendants. It
would deter pers ons from pursu i n g
such actions in the future.

As a conciliatory measure, the Government
agreed to pay the $18,000 compromise settle-
ment to the relator and her attorneys for them
to divide as they saw fit. The court modified
this approach by ordering that the
Government instead pay the relator her full
original share plus interest, or $14,119.41, with
the remaining $3,880.59 to be paid to her
attorneys. Noting that the payment to the
attorneys, Legal Services of Eastern Michigan,
was significantly less than the amount Legal
Services is entitled to under the judgment,
Legal Services argued that the Government
should pay the difference as a sanction. The
court deferred ruling on the sanction request
to allow the relator to file a supplemental brief
on the is sue if she wi s h ed .
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Settlement Proceeds/Relator’s
Share/Attorneys’ Fees

U.S. ex rel. Thornton v. Science
Applications International Corp. et al.,
Order, No. 3:94-CV-0749-T (N.D. Tex.
Sept. 17, 1998)

Claims against the Govern m ent waived by the
defendants as part of a qui tam s et t l em ent are
“p roceed s” of wh i ch the rel a tor is en ti t l ed to a
s h a re under the FCA § 3730(d), ru l ed a Te x a s
d i s tri ct co u rt . The co u rt then gra n ted the rel a-
tor bet ween 20 and 25 percent of the total set-
t l em ent proceed s , taking into acco u n t , i n ter
a l i a , the hardships su f fered by the rel a tor. In
ad d i ti on , the rel a tor ’s attorn ey ’s moti on for fee s
and expenses was den i ed for lack of s t a n d i n g .

Peter Thornton’s April 1994 qui tam action
a ll eged that his form er em p l oyer, S c i en ce
App l i c a ti ons In tern a ti onal Corpora ti on
(SAIC), and two subcontractors committed
various FCA violations in connection with an
Army Corps of Engineers contract for the
installation of a security system at the Bureau
of Engraving’s Western Currency Production
Facility in Fort Worth, Texas. In April 1995,the
Government intervened, and in August 1997
the Government and defendants reached a set-
t l em en t , wh i ch the co u rt approved de s p i te
Thornton’s objection.

The set t l em ent inclu ded three com pon en t s : ( 1 )
a $230,000 cash paym ent to the Govern m en t ,( 2 )
the defen d a n t s’ w a iver of certain claims aga i n s t
the Army Corps of E n gi n eers , and (3) govern-
m ent access to the source code for the sof t w a re
provi ded by SAIC to the Govern m ent under a
s ec u ri ty sys tem con tract . The Govern m en t
a r g u ed that the rel a tor was en ti t l ed on ly to a
s h a re of the cash, wh ereas the rel a tor argued that
he was en ti t l ed to a share of a ll three set t l em en t
com pon en t s . The distri ct co u rt thus had to

determine what con s ti tutes “proceed s” u n der
FCA § 3730(d) (the rel a tor ’s share provi s i on ) .

Claims Released by Defendants
Constitute Settlement “Proceeds”

Noting that the FCA does not define “pro-
ceeds,” the court looked to the plain meaning
of the word — citing the B l a ck’s Law
Di cti o n a ry def i n i ti on and Su preme Co u rt
precedent — and concluded that the claims
released by the defendants were part of the set-
tlement proceeds. Moreover, the court found
this conclusion to be supported by the settle-
ment agreement itself and certain representa-
tions the parties made to the court.

The co u rt rej ected the Govern m en t’s argumen t
that the rel e a s ed claims could not be con s i dered
p a rt of the proceeds because of t h eir unknown
va lu e . While the defendants repre s en ted that
the va lue of the claims was $1.6 mill i on , t h e
G overn m ent dismissed this figure as on ly wh a t
the defendants were claiming against the
G overn m ent and not nece s s a ri ly the actu a l
va lue of the cl a i m s . The co u rt re s pon ded that,
for re a s ons discussed bel ow, it did not need to
k n ow the ex act va lue of the claims to con s i der
t h em part of the proceeds in this case.

Collateral Settlement Issue Incidental to
Qui Tam Action Not Part of Proceeds

The court rejected Thornton’s argument that
the value of the software source code should
also be con s i dered part of the proceed s .
According to the Government,the security sys-
tem contract already called for SAIC to turn
over the source code to the Government, and
the source code provision in the settlement
agreement was included only to avoid future
confusion. The court thus concluded that the
source code provision represented a “collateral
issue” that was “only incidental to the qui tam
action” and, as such, should not be included in
determining the relator’s share.

20
TAF Quarterly Review Vol. 15 • October 1998



Court Grants Relator 20 to 25 Percent
Share

Turning to the determination of the relator’s
share percentage within the 15 to 25 percent
s t a tutory ra n ge , the co u rt noted that “t h e
statute gives no guidance on the appropriate
percentage other than it must relate to the per-
son’s contribution” and “there is little case law
that exists to guide the Court in determining
the appropriate percentage.” Citing the “help-
ful information” provided by Thornton to the
Government and the “great deal of time and
effort” devoted by Thornton in investigating
and doc u m en ting the all eged fra u d , a n d
emphasizing the “considerable personal and
professional hardship” suffered by Thornton,
the court concluded that he was entitled to
between 20 and 25 percent of the proceeds.

Relator To Receive All Cash Government
Received in Settlement

As for the actual dollar amount to be received
by Thornton, the court was faced with the
G overn m en t’s con ten ti on that va lue of t h e
defendants’ abandoned claims was not neces-
sarily $1.6 million (the Government did not
su ggest what the va lue was), and that the
Government could not comply with a court
order aw a rding the rel a tor more than the
amount of cash proceeds because Congress
had not appropriated funds for that purpose.
So, the court ruled that Thornton was entitled
to the full $230,000 in cash that the
Government received in the settlement. The
court reasoned that, even if the released claims
were in fact worth only half of what the defen-
dants claimed (i.e., only $800,000), $230,000
represented a share of just over 22 percent of
the proceeds.

Relator’s Attorney Lacks Standing to
Seek Fees Under FCA

The co u rt den i ed the rel a tor ’s attorn ey ’s
motion for fees and expenses for lack of stand-

ing, ruling that the relator — not his attorney
— has standing to seek attorneys’ fees under
the FCA. According to the court, the 9th
Circuit in U.S. ex rel. Virani v. Jerry Lewis
Truck Parts & Equip., Inc., 89 F.3d 574 (9th Cir.
1996), 7 TAF QR 12 (Oct.1996), was correct in
stating: “[T]he attorney remains at the mercy
of the client, who can either demand attorneys’
fees from the defendant, or not, as he chooses.
If the client chooses not to ask for the fees, the
attorney has no standing to request them.”
Here, even though (as the court pointed out) it
could have been to Th orn ton’s ben efit to
request attorneys’ fees given the terms of his fee
agreement with his attorney, Thornton chose
not to do so.

Sec ti on 3730(h) Ret a l i a ti on Cl a i m s

U.S. ex rel. Yesudian v. Howard
University et al., 153 F.3d 731 (D.C. Cir.
Sept. 1, 1998)

Providing a substantial amount of analysis,
the D.C. Circuit reversed a Rule 50 judgment
as a matter of law against a plaintiff on his
Section 3730(h) retaliation claim. Unlike the
lower court, which had reversed a jury verdict
for the plaintiff, the appellate court found that
a reasonable jury could have concluded that
the plaintiff had engaged in activity protected
by § 3730(h) and that the defendant knew of
that protected activity.

In May 1992, How a rd Un ivers i ty term i n a ted Dr.
D a n i el Ye su d i a n , who had worked at the
Un ivers i ty for over twen ty ye a rs , the last nine in
the Pu rchasing Dep a rtm en t . From 1984
t h ro u gh 1992, Ye sudian had repe a tedly com-
p l a i n ed to upper- l evel Un ivers i ty officials abo ut
va rious financial impropri eties by the Pu rch a s-
ing Dep a rtm ent and its director, Jo s eph Pa rker.
Ye sudian all eged , a m ong other things , t h a t
Pa rker falsified time and atten d a n ce record s ,
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accepted bri bes from ven dors , and perm i t ted
p aym ents to ven dors who did not in fact pro-
vi de servi ces to the Un ivers i ty. Pa rker was fully
aw a re of the ch a r ges Ye sudian had made aga i n s t
h i m , and Pa rker ’s all eged ret a l i a ti on culminated
in Ye su d i a n’s term i n a ti on .

A jury returned a verdict for Yesudian on his
§ 3730(h) retaliation claim against Parker, as
well as his breach of contract claim against the
University. (The jury found against Yesudian
on his qui tam claim, as well as his retaliation
claims against the Un ivers i ty and va ri o u s
Un ivers i ty officials other than Pa rker. )
Overturning the jury, the district court granted
Parker’s Rule 50 motion for judgment as a mat-
ter of law, ruling that there was no evidence
from which the jury could reasonably have
found either that Yesudian engaged in protect-
ed con du ct or that the defendant knew
Yesudian was engaged in protected conduct —
both required elements of a § 3730(h) claim.

Submission of False Claim to Grantee
Only, and Not to Federal Government,
Covered by FCA

The D. C . Ci rcuit first ad d re s s ed Pa rker ’s argu-
m ent — wh i ch actu a lly had not been rel i ed
u pon by the distri ct co u rt — that Ye su d i a n
could not establish that he was en ga ged in pro-
tected con du ct because a vi a ble qui tam acti on
requ i res that the all eged false claims be pre s en t-
ed to the Federal Govern m ent and not merely to
a gra n tee of federal funds (su ch as How a rd
Un ivers i ty ) . Ye su d i a n , on the other hand,
a r g u ed that su bm i s s i on of false claims to a
gra n tee alone is covered by the False Claims Act .

Although resolution of this issue was unneces-
sary to deciding the § 3730(h) issues on appeal
(and, as it noted, Yesudian had not appealed
the judgment against his qui tam claim), the
D.C. Circuit carried out a somewhat in depth
a n a lysis that foc u s ed on the 1986 FCA
Amendments’ new definition of “claim” and

relevant legislative history. Emphasizing that
in this case the grantee university receives over
80 percent of its funding from the Federal
G overn m en t , the co u rt con clu ded that its
analysis “suggests that a qui tam suit brought
against defendant Parker for submitting a false
claim to Howard University could prevail even
without evidence that the claim was resubmit-
ted to the federal government.”

Section 3730(h) Plaintiff Need Not Have
Winning Qui Tam Action

In any event, continued the court, the protect-
ed conduct element of § 3730(h) “does not
require the plaintiff to have developed a win-
ning qui tam action before he is retaliated
against.” Instead,“it is sufficient that a plaintiff
be investigating matters that ‘reasonably could
lead’ to a viable False Claims Act case.” The
court clarified that “an employee’s investiga-
tion of nothing more than his employer’s non-
compliance with federal or state regulations” is
not enough, but rather the § 3730(h) plaintiff ’s
investigation “must concern ‘false or fraudu-
lent’ claims.” In this case, found that court,
“[t]here was more than enough evidence for a
reasonable juror to conclude that Yesudian was
engaged in such an investigation.”

The co u rt poi n ted out that, even if re su bm i s-
s i on of a false claim to the Govern m ent were
requ i red for an FCA acti on , given Ye su d i a n’s
k n owl ed ge of the 80 percent federal funding
f i g u re at the time of the ret a l i a ti on , it wo u l d
h ave been re a s on a ble to con clu de that there was
a “d i s ti n ct po s s i bi l i ty ” he would ulti m a tely find
evi den ce of re su bm i s s i on . According to the
co u rt , “[t]he fact that Ye sudian may have failed
to find su ch evi den ce in the end means on ly
that — if su ch evi den ce were nece s s a ry to prove
a [FCA] case — he ulti m a tely would not be
en ti t l ed to recover on his qui tam cl a i m . . . . But
t h ere is no requ i rem ent that to be pro tected , a
[§ 3730(h)] plainti f f must have ga t h ered all of
the evi den ce by the time of the ret a l i a ti on .”
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Plaintiff Need Not Have Known About
the FCA

Furthermore, stated the court, it was not nec-
essary for Yesudian to have known that the
investigation he was pursuing could lead to an
FCA suit, for “[a]n initial investigation may
well further an action under the Act, even
though the employee does not know it at the
time of the investigation.” If the rule were oth-
erwise, “only lawyers — or those versed in the
law — would be protected by the statute.”

Initiation of Government Investigation
Not Required

The appellate court also rejected the lower
court’s contention that Yesudian’s conduct was
unprotected because he had not initiated a
government investigation prior to being termi-
nated. According to the court, nothing in the
FCA suggests that communication with the
Government, or anyone else outside of the
em p l oying insti tuti on , is requ i red for 
§ 3730(h) protection. To the contrary, it would
not “be in the interest of law abiding employers
for the statute to force employees to report
their concerns outside the corporation in order
to gain whistleblower protection.”

In short, the D.C. Circuit concluded that a rea-
sonable jury “could readily have found” that
Yesudian had engaged in activity protected by
§ 3730(h). It then turned to the district court’s
ruling that there was no evidence to support
that the defendant knew Yesudian was engaged
in protected activity.

Defendant Was Put On Notice of
Protected Activity, Unlike in Other Cases
Cited

Explaining that “the kind of knowledge the
defendant must have mirrors the kind of activ-
ity in which the plaintiff must be engaged,” the
appellate court rejected the lower court’s con-

tentions that a § 3730(h) plaintiff must have
suggested to his employer that he was contem-
plating an FCA action or told or threatened his
employer that he would report his allegations
to the Government. According to the appellate
court, “[m]erely grumbling to the employer
about job dissatisfaction or regulatory viola-
tions does not satisfy the requirement — just
as it does not constitute protected activity in
the first place. Threatening to file a qui tam
suit or to make a report to the government, on
the other hand, clearly is one way to make an
employer aware. But it is not the only way.”
Here , found the co u rt , the steps taken by
Yesudian were in fact sufficient for a reasonable
jury to conclude that Parker was on notice that
Yesudian was engaged in protected activity.

The court distinguished the case at hand from
three in which § 3730(h) claims were dismissed
— U.S. ex rel. Hopper v. Anton, 91 F.3d 1261
(9th Cir. 1996),7 TAF QR 8 (Oct. 1996), U.S. ex
rel. Ramseyer v. Century Healthcare Corp., 90
F.3d 1514 (10th Cir. 1996), 7 TAF QR 1 (Oct.
1 9 9 6 ) , and Robert s on v. Bell Hel i copter
Textron, Inc., 32 F.3d 948 (5th Cir. 1994).
According to the court, in those other cases the
plaintiffs had not made allegations of fraud (as
opposed to, e.g., mere regulatory noncompli-
ance) and/or their intracorporate complaints
were indistinguishable from their regular job
duties (e.g., as a contract administrator in the
case of Robertson). Here, on the other hand,
“the nature of Yesudian’s charges could not
have been mistaken for mere regulatory non-
compliance,” and “his investigation and com-
plaints regarding falsification, bribery, and cor-
ruption could not have been mistaken for rou-
tine actions in accordance with his employ-
ment obligations.”

Dissent Argues that Defendant Was Not
Put On Sufficient Notice

A brief dissent to the two-judge majority opin-
ion argued that, for an employer to have been
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aware of the plaintiff ’s protected activity as
required under § 3730(h), the plaintiff must
“have put the employer on notice not only that
he is investigating fraud but also that the fraud
is against the federal government, so as to
potentially support a qui tam suit or a direct
suit by the government.” Since Yesudian had
not done so, the dissent concluded that the dis-
trict court’s Rule 50 judgment should have
been affirmed.

Vessel v. DPS Associates of Charleston
Incorporated et al., 148 F.3d 407 (4th
Cir. July 8, 1998)

The covera ge of S ecti on 3730(h) does not
e x tend to re ach indepen dent con tractor s , ru l ed
the 4th Ci rc u i t . Accord i n gly, the appell a te co u rt
u ph eld the lower co u rt’s dismissal of a land-
s c a per ’s § 3730(h) claim against the real estate
a gency that had con tracted with him because he
was not an “em p l oyee” of the agen c y.

G eor ge Ve s s el ’s FCA acti on against Re / Max re a l
e s t a te agent Tom Gibbon s , Re / Max real estate
a gen c y, and va rious other Re / Max agen t s
i nvo lved the Govern m en t’s Housing As s i s t a n ce
Program (HAP), u n der wh i ch the Army Corp s
of E n gi n eers con tracted with Re / Max to manage
and market homes acqu i red by the Govern m en t
f rom govern m ent em p l oyees who had been
forced to sell because of m i l i t a ry base cl o s i n gs .
Ve s s el had discovered the all eged wron gdoi n g,
and worked undercover for the FBI to ex pose it,
while he was the own er and opera tor of a land-
scaping com p a ny that did work for Gibbon s
and Re / Ma x . Af ter an FBI “s ti n g” opera ti on
a gainst Gibbon s , Re / Max ce a s ed giving Ve s s el
work . Ve s s el su b s equ en t ly gave up landscaping
and became a priva te inve s ti ga tor.

The Government intervened in Vessel’s qui tam
suit and reached a settlement with the defen-
dants. Vessel’s related § 3730(h) claim went to

trial, and the district court directed a verdict
a gainst Ve s s el , finding that he was not an
“employee” of Re/Max and thus not covered
under the plain language of § 3730(h), which
begi n s , “Any em p l oyee who is disch a r ged ,
demoted . . . .”

Independent Contractor is Not Employee
and Thus Not Protected by § 3730(h)

On appeal, Vessel argued that § 3730(h) should
not be read narrowly but instead to include
protection of independent contractors. The
4th Circuit noted that the FCA does not define
“employee,” and other circuit courts have yet to
ad d ress wh et h er the FCA’s pro tecti on of
“employees” extends to independent contrac-
tors; however, all district courts addressing the
question have held that it does not.

Applying common law agency principles to
determine whether Vessel was an employee or
independent contractor, the 4th Circuit found
that Vessel indeed was not a Re/Max employee.
Among other things, Vessel set his own sched-
ule, owned his own tools, hired his own assis-
tants, was not salaried, and did not receive
employee benefits.

Turning to the statute’s plain language — and
stating that “[o]ther provisions of the False
Claims Act, which permit anyone with knowl-
ed ge of wron gdoing to bring a qui tam
action . . . indicate that Congress was perfectly
capable of extending the statute’s coverage as
broadly as it desired” — the court concluded
that it must presume that Congress intended to
limit § 3730(h) to em p l oyee s . Moreover,
according to the court, an examination of leg-
islative history would not change this conclu-
sion, and Vessel’s public policy argument that
an independent contractor should not lose its
contract for exposing wrongdoing any more
than an employee should, while “not wholly
unpersuasive,” could not override the statute’s
plain language.
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U.S. ex rel. Ghaprial v. Quorum Health
Resources, Inc. et al. (ED LA No. 97-1051)

In Ju ly 1998, a Louisiana distri ct co u rt den i ed the
defen d a n t s’ m o ti on to dismiss Dr. G a m eel
G h a pri a l ’s qui tam suit on con s ti tuti onal and
Rule 9(b) gro u n d s . Ex p l i c i t ly disagreeing wi t h
the Texas co u rt’s ruling in U. S . ex rel . Ri l ey v. St.
Lu ke’s Ep i s copal Ho s p i t a l, 982 F. Su pp. 1 2 6 1
( S . D. Tex . 1 9 9 7 ) , 12 TAF QR 1 (Ja n . 1 9 9 8 ) , t h e
Louisiana co u rt ru l ed that “the plainti f f / rel a tor
sues on beh a l f of and in the name of the govern-
m ent and invo kes the standing of the govern-
m ent re su l ting from the fraud inju ry, and thu s
Arti cle III’s standing requ i rem ent is not vi o l a t-
ed .” In ad d i ti on , con tra s ting the case at hand
with U. S . ex rel . Th om p s on v. Co lu m bi a / H C A
He a l t h c a re Corp. et al., 125 F.3d 899 (5th Ci r.
1 9 9 7 ) , 12 TAF QR 5 (Ja n .1 9 9 8 ) , the co u rt fo u n d
that Dr. G h a prial had sati s f i ed the Rule 9(b) par-
ti c u l a ri ty requ i rem en t .

U.S. ex rel. Weddington v. Scott and White
Memorial Hospital et al. (WD TX Civil No.
W-97-CA-208)

In July 1998, a Texas district court denied the
defen d a n t s’ m o ti on to dismiss Ron
Weddington’s qui tam suit on constitutional
grounds. In rejecting the defendant’s argu-
ment that the qui tam provisions are unconsti-
tutional, the court emphasized that the “sole
authority” cited by the defendants was U.S. ex
rel. Riley v. St. Luke’s Episcopal Hospital, 982 F.
Supp. 1261 (S.D. Tex. 1997),12 TAF QR 1 ( Jan.
1998). Weddington’s suit alleges the billing of
unauthorized surgery and associated treatment
costs to Medicare.

U. S . v. Kri zek et al. (D DC No. Civ. A . 9 3 - 0 0 0 5 4 )

In Ju ly 1998, on remand from the D. C . Ci rc u i t’s
May 1997 dec i s i on , U. S . v. Kri zek et al., 111 F. 3 d

934 (D. C . Ci r. 1 9 9 7 ) , 10 QR 5 (Ju ly 1997), t h e
D. C . d i s tri ct co u rt found that the Govern m en t
could prove on ly three False Claims Act vi o l a-
ti on s , for wh i ch the defendant Dr. Kri zek was
l i a ble in the amount of $10,000 each . U. S . v.
Kri zek et al., 7 F. Su pp.2d 56 (D. D. C . Ju ly 15,
1 9 9 8 ) . Reversing the lower co u rt’s ori gi n a l
finding of 11 vi o l a ti on s , the appell a te co u rt had
h eld that each false CPT code en try on a HCFA
1500 form did not con s ti tute a sep a ra te false
claim under the FCA, and that the parti e s
should be perm i t ted to pre s ent ad d i ti onal evi-
den ce rega rding wh et h er the defendants had
su bm i t ted claims in excess of the 24-hour pre-
su m pti on set by the lower co u rt . At the con clu-
s i on of its Ju ly dec i s i on — noting that wh en the
case was ori gi n a lly filed in Ja nu a ry 1993 the
G overn m ent had sought $80 mill i on in dam-
a ges from Dr. Kri ze k , who is now reti red , su f-
fering from cancer, and “a bro ken man” — the
d i s tri ct co u rt stated : “The Govern m ent insists
on pursuing a case that should long have been
over. . . . While the Govern m en t’s vi gor in pur-
suing vi o l a tors of the law is to be com m en ded ,
t h ere comes a point wh en a civi l i zed soc i ety
must say en o u gh is en o u gh . That point has
been re ach ed in this case.”

U.S. v. Lippert (ED MO No. 97-2447 )

In Ju ly 1998, the 8th Ci rcuit affirm ed a $352,823
d i s tri ct co u rt ju d gm ent against defendant Ja m e s
L i ppert for vi o l a ti on of the An ti - Ki ck b ack Act .
U. S . v. Lippert, 148 F.3d 974 (8th Ci r. , Ju ly 2,
1 9 9 8 ) . The distri ct co u rt had gra n ted su m m a ry
ju d gm ent under both the An ti - Ki ck b ack Act and
False Claims Act , of fering the Govern m en t
i m m ed i a te ju d gm ent under the form er for do u-
ble the amount of the kick b ack s , or $352,823, or
u n der the latter for civil pen a l ties to t a l i n g
$ 5 0 , 0 0 0 , but not bo t h . (The co u rt re a s on ed that
recovery under both statutes would be du p l i c a-
tive.)  The Govern m ent el ected the form er. O n
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a ppe a l , L i ppert — who had alre ady served 18
m onths in pri s on and paid a $5,000 fine pur-
suant to a guilty plea to criminal vi o l a ti on of t h e
An ti - Ki ck b ack Act (a plea wh i ch co ll a tera lly
e s topped him from con te s ting liabi l i ty in the
G overn m en t’s su b s equ ent civil acti on) —
a r g u ed that the su b s equ ent civil ju d gm ent vi o-
l a ted his ri ghts under the Do u ble Jeop a rdy
Clause and the Exce s s ive Fines Cl a u s e . Relyi n g
on recent Su preme Co u rt precedent app lying the
Do u ble Jeop a rdy and the Exce s s ive Fines Cl a u s e s
to forfei tu res and civil pen a l ti e s , the 8th Ci rc u i t
rej ected Lippert’s con s ti tuti onal argumen t s .
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GOV E R N M E N T PU R S U E S GRO U N D B R E A K I N G

RE H A B I L I TAT I O N HO S PI TA L FRAU D CA S E

In the Matter of Rel Gray, M.D.; Joe Mitchell Smith, M.D.;
North Louisiana Rehabilitation Center, Inc.;

Continental Medical Systems, Inc.; Horizon/CMS Healthcare Corporation;
and Edward T. Stinson

By Sabrina A. Skeldon1

Assistant United States Attorney
Western District of Louisiana

A 1992 complaint made to Blue Cross and Blue Shield of Arkansas by a former rehabil-
itation patient started an HHS investigation of North Louisiana Rehabilitation Hospital
(“NLRH” and/or the “Hospital”), a 90 bed rehabilitation facility located in Ruston,
Louisiana. That investigation, which spanned several years, ultimately resulted in the
felony mail fraud conviction of one of NLRH’s doctors and a civil recovery of $4.46 mil-
lion for Medicare Part A and Part B overbillings. Of that amount, $4,212,920 was paid
by Horizon/CMS and $250,000 was paid by Joe Mitchell Smith, M.D., the Medical
Director of NLRH, individually. Additionally, NLRH and Horizon/CMS were required
by the HHS-OIG to enter into a three year Corporate Integrity Agreement.

The $4.46 million recovery is the largest healthcare fraud recovery in the state of
Louisiana,and represents a groundbreaking development into fraud issues surrounding
“medical necessity.”

NLRH settled claims under the False Claims Act, 31 U.S.C. Section 3729, et seq., and
under common law arising from its fraudulent practices which promoted inappropri-
ate admissions and re-admissions of patients, and unduly delayed the discharge of
patients. Additionally, the Hospital and its key personnel facilitated a fraudulent
Medicare billing scheme of a physician employed by NLRH, Rel Gray, M.D., during
1989-1992. In order to facilitate and conceal the fraudulent scheme, the Hospital per-
mitted the alteration of 600 closed files, after the fact, to reflect that Gray was a second
attending physician, so as to protect his Medicare billings from the scrutiny of auditors.

SPOTLIGHT

1  The op i n i ons ex pre s s ed herein do not repre s ent the po s i ti on of the Un i ted States Dep a rtm ent of Ju s ti ce and are
s o l ely those of the aut h or.



MEDICARE PA RT A OV E R B I L L I N G S

Medicare Part A covered services include providers such as hospitals, and skilled nurs-
ing facilities. Under Section 1156 of the Social Security Act, 42 U.S.C. Section 1320c-5,
healthcare providers governed by Medicare Part A must ensure that services are pro-
vided economically, and only to the extent they are medically necessary. 42 C.F.R.
413.30(a)(2). Pursuant to the HCFA Medicare Hospital Insurance Manual, Pub. 10,
rehabilitative care on an inpatient basis is determined to be reasonable and necessary
when a patient requires a more coordinated intensive program of multiple services than
is ordinarily available in a hospital.

Under Medicare, 42 C.F.R. 412.23(b), the following criteria govern inpatient hospital
stays for rehabilitative care:

• A patient’s condition must require the 24 hour availability of a physician with special
training or experience in the field of rehabilitation.

• The patient requires the 24 hour availability of a registered nurse with specialized
training or experience in rehabilitation.

• An initial inpatient assessment requiring a 3-10 day hospitalization is available to
determine a patient’s potential for benefiting from an intensive coordinated rehabil-
itative program. Hospitalization after the initial assessment is authorized only if the
rehabilitative team concludes that a significant practical improvement can be
achieved by the patient in a reasonable amount of time.

• Once admitted to the rehabilitation hospital, the patient’s records must reflect evi-
dence of a coordinated program, i.e., documentation that periodic team conferences
were held with regularity at least every two weeks to evaluate the patient’s progress,
or problems impeding progress, to consider resolutions to such problems, and to
reassess the validity of the rehabilitative goals initially established.

• The threshold for establishing the need for inpatient hospital rehabilitative services is
that the patient must require and receive at least 3 hours a day of physical and/or
occupational therapy, in addition to any other required therapies or services. This
requirement may vary depending on the individual patient’s needs.

• Medicare reimbursement ceases when it is clear that the patient is unlikely to make
further progress toward the established rehabilitation goal, or such progress can be
achieved in a less intensive setting.

In evaluating whether the government overpaid NLRH in Medicare Part A charges dur-
ing 1990-1992, the government employed a physiatrist and a statistician to analyze the
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paid claims and construct a damage model. The experts drew a random statistical sam-
pling of patient admissions and extrapolated an estimation of patient days that should
be disallowed based upon the sample. In evaluating the admissions the physiatrist used
the criteria set out in 42 C.F.R. Part 412. The HHS audit and random statistical sam-
pling performed by the government’s experts identified that NLRH engaged in fraudu-
lent admissions practices in violation of Medicare Part A. Specifically, the audit found:

• The hospital had completely inadequate pre-admission evaluation practices in place
during 1990-1992 to validate the rehabilitation potential of patients prior to the
event leading to their hospitalization. The deficiencies in the pre-admission screen-
ing frequently led to the admission of: patients still requiring acute care; patients in
poor physical condition; and/or patients who lacked cognitive functions. This result-
ed in the admission of patients who were unable to participate in physical or occu-
pational therapy at the intensity level appropriate for such a facility. The physiatrist
concluded that no pre-screening occurred in 30.2% of the patient admissions at
NLRH during 1991-1992.  By failing to properly screen cases, NLRH incurred unnec-
essary costs per case that should not have been reimbursed by Medicare.

• NLRH took pati ents for ad m i s s i on at very low functi onal level s , and of ten with little or
no determ i n a ti on of the pati en t’s abi l i ty to to l era te or ben efit from inten s ive reh a bi l i-
t a ti on progra m s . This re su l ted overa ll in lon ger lengths of s t ay, as well as pati ents wh o
f a i l ed to show significant improvem en t , re su l ting in inappropri a te Med i c a re ch a r ge s .

• Lengths of inpatient stays were inappropriately extended where no benefit was real-
ized by the patient (i.e., instances where patients had already achieved functional lev-
els; patients who refused to participate in therapy; patients who lacked the cognitive
skills necessary to participate in an intensive rehabilitation program). Oftentimes
NLRH attempted to medically manage patients with acute complications before
finally transferring the patient to an acute care facility. The statistically valid random
sample suggested that numerous patients should have been discharged after the ini-
tial 3-10 day inpatient hospitalization assessment as failed rehabilitation trials.

The findings of the govern m ent stati s tician ref l ected that 18.6% of the Med i c a re ad m i s-
s i ons to NLRH du ring 1991-1992 were appropri a te , and that the percen t a ge of p a ti en t s
who had at least one ad m i s s i on wh i ch should not have been made to NLRH was 22.5%
du ring that same time fra m e . These percen t a ges were arrived at by dividing the total nu m-
ber of i n p a ti ent days for Med i c a re pati ents by the nu m ber of d i s a ll owed days . The amount
of overp aym ent due HHS for exce s s ive Pa rt A rei m bu rs em ent was derived as fo ll ows : for
e ach pati en t , the overp aym ent owed was found by mu l ti p lying the paid amount by the
ra tio of d ays disall owed by the govern m ent ex pert to the length of s t ay. The avera ge
amount owed per pati ent was obt a i n ed by avera ging the owed amounts for each pati ent in
the ra n dom sample. The paid amount was derived from what was histori c a lly paid per
d i em du ring 1991-1992. The re sults were ex tra po l a ted over the 1,078 pati ents in the data
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base for NLRH’s fiscal interm ed i a ry, Mutual of O m a h a , for the ye a rs 1991-1992 by mu l ti-
p lying the avera ge by 1,078, yi elding the overp aym en t . Because the ra n dom stati s tical sam-
pling was small in size , the ra te of error was high ;t h erefore , the calculated overp aym ent was
ad ju s ted downw a rds to take into account the po s s i ble standard devi a ti on . Ro u gh ly $4 mil-
l i on of the amount recovered was attri but a ble to Med i c a re Pa rt A overp aym en t s .

MEDICARE PA RT A FRAUD - V I O L ATION OF THE 75% RU L E

NLRH and other similar providers receive reimbursement from Medicare Part A based
on expenses submitted on a cost report, Form HCFA 2550, subject to the Tax Equity
and Fiscal Responsibility Act (TEFRA) limits. NLRH’s cost reports are submitted annu-
ally to Mutual of Omaha. The intent of compensating the provider in this way is to
encourage providers to operate in a more cost efficient manner.

Un der Med i c a re guidel i n e s , certain fac i l i ties su ch as psych i a tric hospitals and reh a bi l i t a-
ti on fac i l i ties can qualify for exem pti on from the pro s pective paym ent sys tem (“PPS”) if
t h ey meet certain cri teri a . PPS exem pti on permits those fac i l i ties that of ten treat lon g
term care pati ents to be rei m bu rs ed on a basis other than by DRG diagnosis code . 4 2
C . F. R . Secti on 413.40; H C FA Pub 15-1, Secti on 3001.2. Reh a bi l i t a ti on fac i l i ties that are
PPS exem pt are rei m bu rs ed based on their re a s on a ble co s t s , su bj ect to a ra te of i n c re a s e
ceiling on inpati ent opera ting co s t s . The ceiling is based on target amount per disch a r ge .
A reh a bi l i t a ti on hospital’s target amount for a cost reporting peri od is equal to the hospi-
t a l ’s all ow a ble inpati ent opera ting costs (excluding capital and medical edu c a ti on co s t s )
per disch a r ge for its base ye a r, i n c re a s ed by app l i c a ble update factors . The base year for a
PPS exem pt hospital is the first twelve month reporting peri od that begins at least on e
year after the hospital accepts its first pati en t . H C FA Pu b. 1 5 - 1 , Secti on 300, et . seq.

To establish the PPS exempt hospital’s first year target amount, its fiscal intermediary,
in this instance Mutual of Omaha, determines the allowable inpatient operating costs
per discharge for the hospital’s base period. This amount is then updated by the applic-
able percentage increase (a statutory amount), yielding the hospital’s per discharge tar-
get amount for the first cost reporting period. The target amount is then multiplied by
the total number of Medicare discharges for the period to arrive at the “ceiling,” which
is the upper limit on net operating costs for that hospital during the cost reporting peri-
od. HCFA Pub. 15-1, Section 3002.2
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2 A PPS exem pt hospital may request an ad ju s tm ent to the paym ent all owed under the ra te of i n c rease cei l i n g, i f
the hospital’s costs exceed the ceiling and there are differen ces in inpati ent costs incurred du ring the cost report-
ing peri od in qu e s ti on that make com p a ri s on to the base year inappropri a te . H C FA Pu b. 1 5 - 1 , Secti on 3004-1.
Di s torti ons in inpati ent opera ting costs re su l ting in non com p a ra bi l i ty of the cost reporting peri ods are gen era lly
the re sult of one of t wo things : (i) an increase in the avera ge length of s t ay of Med i c a re pati en t s ; a n d / or (ii)
ch a n ges in the vo lume and/or inten s i ty of d i rect pati ent care servi ce s . Si n ce the ra te of i n c rease ceiling is based
on an avera ge cost per disch a r ge , the impact of the increase in the avera ge length of s t ay of Med i c a re pati ents is
m e a su red by converting the target amount from a per disch a r ge limit to a limit based on a per diem ra te . H C FA
Pu b. 1 5 - 1 , Secti on 3004-1.



The TEFRA cost rei m bu rs em ent sys tem can be su bj ect to fraud wh en Pa rt A provi ders , i n
this instance NLRH, permit unnece s s a ry ad m i s s i ons and/or unnece s s a ri ly increase the
l ength of s t ay of t h eir pati en t s . Un der Med i c a re guidel i n e s , a reh a bi l i t a ti on fac i l i ty can on ly
qualify for exem pti on from PPS if 75% of its ad m i s s i on s / d i s ch a r ges for a twelve mon t h
cost reporting peri od fall within ten (10) diagn o s tic categories iden ti f i ed in 42 C.F. R .
Secti on 412.23(2) for reh a bi l i t a ti on hospitals and/or units. If it is found that in a given
t welve month cost reporting peri od , a hospital miscoded the principal diagnosis of i t s
p a ti ents to permit it to come within the 75% ru l e , wh en in fact its actual pati ent pop u l a-
ti on was com po s ed of on ly 67% of p a ti ents whose principal diagnosis came within the ten
(10) diagnosis categori e s , that hospital would no lon ger be PPS exem pt . The ef fect of a
judicial determ i n a ti on that a hospital is not PPS exem pt would cause its Med i c a re bi ll i n gs
to be rei m bu rs ed on a DRG basis, not a TEFRA cost basis. NLRH was facing a ch a ll en ge
f rom the govern m ent on this issu e . Su ch an ad ju s tm ent to its rei m bu rs em ent sys tem
would have requ i red NLRH to disgor ge the differen ce bet ween the bi lling sys tems as an
overp aym ent to the govern m en t . An analysis of the pati ent ch a rts ref l ected a trend that the
principal diagnosis for wh i ch the pati ents were tre a ted was not the same diagnosis code for
wh i ch the hospital doc u m en ted the servi ces ren dered to the Med i c a re ben ef i c i a ry.
Nu m erous instances were noted wh ere the tre a tm ent ad m i n i s tered to the pati ent at NLRH
would not meet the cri teri on for the 75% rule for reh a bi l i t a ti on fac i l i ti e s . For ex a m p l e , on e
p a ti en t , an 84 year old wom a n , was ad m i t ted from a nu rsing home wh ere she had lived for
a pprox i m a tely one year pri or to her ad m i s s i on to NLRH. The principal diagnosis for the
p a ti ent was stro ke , h owever the pri m a ry focus of h er tre a tm ent was for wound care of a
ri ght leg ulcer. No functi onal progress was made by the pati ent du ring her stay at NLRH,
t h o u gh the leg ulcer did dec rease in size . Had her principal diagnosis been noted as “l eg
u l cer,” the diagnosis would have fall en out s i de the 75% rule of Med i c a re guidelines and the
ad m i s s i on itsel f m ay have even been qu e s ti on ed , as wound care can be managed in less
i n ten s ive set ti n gs . The pattern of tre a ting pati ents under the non - reh a bi l i t a tive diagn o s i s
( i . e . , a diagnosis not covered by 42 C.F. R . Secti on 412.23(2)), while su bm i t ting cl a i m s
u n der one of the 10 diagnoses recogn i zed by 42 C.F. R .4 1 2 . 2 3 ( 2 ) , perm i t ted the hospital to
con ceal any probl em it had in maintaining its pati ent pop u l a ti on at the 75% rule level ,a n d
perm i t ted it to maintain its rei m bu rs em ent as a PPS exem pt provi der. This issue was on e
of the claims set t l ed in the NLRH matter, and one of con s i dera ble con cern to the provi der.3

MEDICARE PA RT B OV E R B I L L I N G S

From Decem ber 21, 1989 thro u gh April 1992, D r. Rel Gray, a physician on staff at NLRH,
en ga ged in a pattern and practi ce of su bm i t ting claims for rei m bu rs em ent to Blue Cro s s
for medical servi ces wh i ch were not med i c a lly nece s s a ry, were not perform ed or were
o t h erwise not rei m bu rs a ble under the Med i c a re Progra m . Bet ween Decem ber 1989
t h ro u gh April 1992, Gray served as Program Di rector for NLRH. Ad d i ti on a lly, as of
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f i rst impre s s i on .



Decem ber 1, 1 9 8 9 , NLRH and Gray en tered into a Medical Covera ge Agreem en t , wh ere-
by Gray was hired to provi de gen eral medical con su l t a ti on covera ge on pati ents ad m i t-
ted to the hospital. Un der the terms of the Medical Covera ge Agreem en t , Gray was to
perform a com p l ete history and physical on all unassign ed pati ents within 24 hours of
ad m i s s i on . Ad d i ti on a lly, Gray was to provi de backup covera ge for attending phys i c i a n s
who were unava i l a bl e . Gray was re s pon s i ble for his own Med i c a re bi ll i n gs and for co l-
l ecting from pati en t s , p a ti en t s’ i n su rers , and other third - p a rty payors . The majori ty of
Gray ’s rei m bu rs em ents for servi ces ren dered at NLRH came from Med i c a re .

Beginning in December 1989, and continuing until approximately September 1990,
Gray contacted or attempted to contact each and every resident patient at NLRH for the
purpose of establishing a basis for submitting fraudulent claims to Medicare through
Blue Cross. Few formal requests for consultation were made. Gray initiated the patient
visits on his own. Even when consultations were requested, few complete histories and
physical examinations were ever performed. Gray knowingly provided fraudulent
billing information,including improper and inaccurate Medicare billing codes,and lists
of patients allegedly examined to his office billing staff with instructions that the claims
be forwarded to Blue Cross for services rendered by Gray to Medicare patients at
NLRH. Summaries of the total amount billed by Gray to Medicare reflected that dur-
ing the years 1990-1991 it was not uncommon for Gray to see and bill for treating
between 30-50 patients during the four hours a day he spent at NLRH. The NLRH
nursing staff independently corroborated that Gray did not render services for the
amounts billed to the Medicare patients. NLRH was not ignorant of Gray’s attempt to
expand his role from consultant to second attending physician. In a Memorandum for
the Utilization Coordinator of NLRH to the Medical Records Director, the hospital was
monitoring the pattern and number of patients seen by Gray. Commencing in May
1990, the hospital began actively assisting Gray in arriving at an informal arrangement
and then a formal arrangement whereby Gray could expand his role from consultant to
attending physician. The government created a spreadsheet of 150 patients admitted to
NLRH between 1990 and1992 which identified the variety of ways Gray was fraudu-
lently documented in patient files. The spreadsheet reflected that in some instances,the
attestation of the file was altered to change Gray from being documented as a consul-
tant to a medical attending physician. In other instances, NLRH staff after the fact
altered the patient medical record cover sheet to reflect that Gray was a medical attend-
ing physician. Finally, in some instances a special “medical management” form created
by the hospital’s Executive Committee to accommodate Gray was used that reflected
that Gray was a second attending physician. All of these methods of falsifying Gray’s
status, and permitting him to bill Medicare as an attending physician, violate Medicare
criteria. For Gray to have been reimbursed as a consultant, the only capacity in which
he was employed by the hospital, Gray would have had to meet the following criteria:

• A wri t ten con sult order had to be prep a red and approved in adva n ce of the con su l t a ti on .
• The written consult order was required to be specific as to the nature of the problem
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the consultant was to address, and authorized by the treating physician.
• The consultant was required to prepare a written report of his findings and conclu-

sions upon completing his evaluation of the patient.
• The consultant was not authorized to bill Medicare for consultations more frequent

than every 60 days, without a showing of medical necessity.

The summary reflected the following violations of Medicare regulations:

• Consult orders were seldom written, or were backdated.
• The consult orders consisted of a request to “follow the patient.” There were no spe-

cific orders which identified the specific problems Gray was to address.
• Written consult reports were seldom, if ever, submitted to the treating physicians.

The consultations were more frequent than every 60 days, without any showing of
medical necessity.

Under Medicare guidelines, the spreadsheet amply supported that Gray’s billings as a
consultant were not reimbursable under Medicare. Additionally, under Medicare regu-
lations and guidelines, Dr. Gray was only authorized to visit patients as a second attend-
ing physician if the chart clearly demonstrated medical necessity, and/or the patient’s
problems were ones that required a specialist.4 The frequency with which Gray visited
patients, together with his failure to document the medical necessity of the visit, sub-
jected his billings to the scrutiny of auditors.

As a result of a complaint made to the Medicare Integrity Unit by the husband of a for-
mer NLRH patient relating to overbillings by Dr. Gray, HHS-OIG began a criminal
investigation. In late 1995, Rel Gray was indicted on nine counts of mail fraud. In April
1996, Gray entered into a plea agreement whereby he pleaded guilty to one felony count
of mail fraud.

Blue Cross audited the Medicare Part B billings of Rel Gray, M.D. at NLRH during
1990-1992, and computed that the government was owed by Rel Gray $222,543 as an
overpayment for non-rendered services, and $187,654 for services that were not med-
ically necessary. The total allowed billings paid by Blue Cross and Blue Shield to Gray
during 1990-1992 was $826,584. The total overpayment calculated by the auditor
totaled $410,197, representing one-half of Gray’s total billings.
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4 The status of s econd attending physician was all owed under Gray ’s medical managem ent con tract in on ly limit-
ed circ u m s t a n ce s : as backup covera ge on wee ken d s , wh en Gray was on call , or the tre a ting physician was on vac a-
ti on . None of these circ u m s t a n ces occ u rred with en o u gh frequ ency to ju s tify the pattern of bi lling uncovered by the
govern m en t . Moreover, D r. Gray ’s on ly area of s pec i a l i z a ti on was in ped i a tri c s ,h a rdly useful in the care of p a ti en t s
in need of reh a bi l i t a ti on or physical thera py.



ALLEGATION: UPCODING NURSING
HOME SERVICES, UNPERFORMED SER-
VICES,AND INADEQUATE CARE

U.S. ex rel. Martin v. The Deaconess
Associations, Inc., Deaconess Hospital of
Cincinnati et al. (SD OH No. C-1-96-1164)

In June 1998, a qui tam suit was unsealed all eg-
ing that De aconess Hospital and affiliated en ti-
ties and physicians def ra u ded Med i c a re and
Med i c a i d . All ega ti ons cen ter on upcoding “ga n g
vi s i t s” of nu rsing home re s i den t s , a practi ce
i nvo lving qu i ck ch ecks on large nu m bers of
p a ti ents in a single day. The suit also all ege s
bi lling for servi ces not perform ed and inade-
qu a te pati ent care . According to the com p l a i n t ,
the defendants falsified medical records and
ch a r ged for procedu res not pers on a lly per-
form ed by the bi lling phys i c i a n s . Nu rses all eged-
ly ro uti n ely sign ed physician names to records as
well as ad ju s ted med i c a ti on do s e s , i n clu d i n g
con tro ll ed su b s t a n ce s , wi t h o ut pri or phys i c i a n
orders . The suit was bro u ght by Ma ry Ma rti n , a
geri a tric nu rse who form erly worked for defen-
dant Ex tend Ca re Physician Servi ce s , In c . DO J
decl i n ed to intervene in the acti on . The rel a tor is
repre s en ted by Phyllis Brown of Copeland &
Brown Co. , L . P. A . ( Ci n c i n n a ti , O H ) .

ALLEGATION: UNNECESSARY PSYCHO-
LOGICAL TESTING OF NURSING HOME
RESIDENTS

U.S. v. Donaldson and Kaplan et al. (ND IL
No. 98C3881) 

In June 1998, DOJ announced that it filed a Fa l s e
Claims Act suit against James Don a l d s on and Joel
Kaplan all eging false Med i c a re claims for psych o-
l ogical te s ting of u n re s pon s ive and com a to s e
nu rsing home re s i dents in Ch i c a go. According to
the su i t , a pprox i m a tely 375 fra u du l ent cl a i m s
were filed invo lving more than 200 re s i den t s . In

con n ecti on with the unnece s s a ry te s t s , a federa l
grand ju ry has also retu rn ed an ei ght co u n t
i n d i ctm ent against Don a l d s on and Ka p l a n .

According to DO J, Don a l d s on was the exec utive
d i rector of Ol ivet Com preh en s ive Hu m a n
Servi ce s , and Kaplan served as clinical director.
Wed gewood Nu rsing Pavi l i on , L td . ret a i n ed
Ol ivet to perform psych o l ogical te s ting and eva l-
u a ti ons of its re s i den t s . However, because the
re s i dents te s ted were severely cogn i tively
i m p a i red , the defendants knew that the te s t s
were not med i c a lly nece s s a ry, and it took su b-
s t a n ti a lly less than the stated bi ll a ble time to per-
form and doc u m ent the te s t s . As part of t h e
s ch em e , the defendants all egedly obt a i n ed infor-
m a ti on abo ut the Med i c a re status of p a ti en t s
and did not con sult with attending physicians or
p s ych i a trists rega rding medical nece s s i ty. Th e
defendants furt h er em p l oyed non - l i cen s ed
te s ters and instru cted them to con du ct a secon d
test six months later even though the re s i den t s’
con d i ti ons had not ch a n ged . The matter was
i nve s ti ga ted by the HHS OIG and FBI. Ha n dl i n g
the case are Assistant U. S . At torn eys Bren d a
At k i n s on and Jo s eph Fer g u s on .

ALLEGATION: SOCIAL SECURITY FRAUD

U.S. v. Chiavaroli (D MA No. __ )

In June 1998, DOJ announced that it filed a
False Claims Act suit against Susan Ch i ava ro l i ,
the ad m i n i s tra trix of the estate of Ri ch a rd
Arm s tron g, a ll eging Social Sec u ri ty fra u d .
According to the lawsu i t , Arm s trong con ce a l ed
his financial re s o u rces wh en he filed an app l i c a-
ti on in 1993 for Su pp l em ental Sec u ri ty In com e
ben ef i t s . ( In order to be el i gi ble for SSI ben e-
f i t s , an applicant must be disabl ed and his
m on t h ly income and other financial re s o u rce s
cannot exceed a specific amount.)  In su b s e-
qu ent Social Sec u ri ty forms for determ i n i n g
con ti nuing el i gi bi l i ty, Arm s trong again all eged-
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ly cl a i m ed that he did not own any prom i s s ory
n o tes wh en that was not the case. The inve s ti-
ga ti on was con du cted by the Social Sec u ri ty
Ad m i n i s tra ti on OIG. Ha n dling the matter is
Assistant U. S . At torn ey Geor ge Hen ders on , I I .

ALLEGATION: FRAUDULENT COST 
PRICING PROPOSALS

U.S. ex rel. Campbell v. Brown and Root
Services Corporation (ED CA No. CIV-97-
1541WBSPAN)

In July 1998, a qui tam suit was reportedly
unsealed alleging that the construction firm
Brown and Root Servi ces Corp. su bm i t ted
inflated bills to the Army Corps of Engineers
for maintenance and repair of military build-
ings at the Presidio of Monterey and Presidio
of Monterey Annex in California. The suit was
filed in August 1997 by former Brown & Root
project manager Dammen Grant Campbell.
DOJ has declined to intervene.

According to the com p l a i n t , Brown and Roo t
en tered into an agreem ent with the Army Corp s
of E n gi n eers and the Presidio Pu blic Work s
Dep a rtm ent wh ereby Brown and Root was per-
m i t ted to perform site inspecti on s ,n orm a lly con-
du cted by the Corps of E n gi n eers , to determ i n e
the work to be perform ed at the site s . The com-
plaint all eges that thro u gh the co u rse of i t s
i n s pecti on s , Brown and Root devel oped a sch em e
wh i ch en a bl ed it to determine the ex act do ll a r
amount bu d geted by the Army for parti c u l a r
proj ects and then inflate its con tract cost pri c i n g
proposals to match that amount, even wh en it
would ord i n a ri ly not cost the com p a ny that
mu ch to com p l ete the work . Brown and Roo t
a ll egedly inclu ded the costs of u n n ece s s a ry work
in its cost pricing in order to inflate its propo s a l s .
The rel a tor is repre s en ted by Daniel Sch rader of
F i s ch er, Norris & Sch rader (Mon terey, C A ) .

ALLEGATION: DEFECTIVE MISSILE SER-
VICE TRAILERS

U.S. ex rel. Klump v. Ellis & Watts Co. (SD OH
No. __ )

In Ju ly 1998, it was reported that DOJ interven ed
in a qui tam suit all eging that Ellis & Watts Co. , a
Ba t avi a , Ohio military con tractor, su pp l i ed
defective tra i l ers to the Navy and Air Force . Th e
l awsuit all eges that Ellis & Watts did not meet
con tract and te s ting requ i rem ents on tra i l ers
u s ed to servi ce Mi nuteman missile warh e ads and
c a rry el ectronic equ i pm en t . The com p a ny pro-
vi ded the Air Force with 33 of the tra i l ers , wh i ch
contain an oct a gonal hatch that opens wh en the
tra i l er is po s i ti on ed over a Mi nuteman missile
s i l o, a ll owing work on warh e ad s . All eged prob-
l ems inclu de bent hinges and poor seals on
doors , roof l e a k s , el ectrical wi ring defect s , u n l a-
bel ed wi ri n g, and corroded sec u ri ty sys tem s .
The suit furt h er all eges that the com p a ny ref i t ted
an old tra i l er shell from its scrap ya rd and sold it
to the Navy as new. The com p a ny reportedly
tri ed to cover up the probl ems by su bm i t ting fal-
s i f i ed doc u m ents to the Govern m en t . The q u i
t a m su i t , f i l ed in 1995, was bro u ght by form er
E llis & Watts em p l oyee Mi ch ael Klu m p, a sheet
m etal worker. The Govern m ent reportedly spen t
m ore than $13.3 mill i on for the tra i l ers and an
ad d i ti onal $2.2 mill i on to repair the tra i l ers so
t h ey would meet con tract spec i f i c a ti on s .

ALLEGATION: NEGLECT OF NURSING
HOME RESIDENTS

U.S. ex rel. McKenzie and Swan v. Crestwood
Hospitals, Inc. et al. (ED CA No. __ )

In July 1998, a qui tam suit was unsealed alleg-
ing that ten California nursing homes owned
by Crestwood Hospitals, Inc. violated the False
Claims Act by neglecting nursing home resi-
dents, falsifying patient records in order to
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conceal their noncompliance with federal laws
and reg u l a ti on s , and su bm i t ting bi lls to
Med i c a re and Medicaid knowing that they
failed to satisfy federally-mandated conditions
for participation. Also named in the suit were
several companies hired by Crestwood to man-
age the nursing homes. According to the
complaint, the nursing homes refused to pro-
vide individualized care plans for residents, to
properly care for residents’ personal hygiene, to
provi de adequ a te water, to provi de proper
wound care, to appropriately medicate resi-
dents, or to provide a safe environment, all in
violation of federal law. In addition, the suit
alleges that the nursing homes falsified patient
records and falsified documentation provided
to the Government in order to conceal its vio-
lations of the law and maintain certification to
participate in federally funded health care pro-
grams. DOJ has declined to intervene in this
qui tam action, which was filed by Marilou
McKenzie and Ila Swan. Representing the rela-
tors is Von Packard of Packard, Packard &
Johnson (Palo Alto, CA).

ALLEGATION: FRAUDULENT USE OF
NONPROFIT MAILING RATE

U.S. ex rel. Relator v. Vantage Travel Service,
Inc. et al. (D MA No. __ )

In Ju ly 1998, DOJ interven ed in a qui tam su i t
a ll eging that Va n t a ge Travel Servi ce , In c . of
Broo k l i n e , Ma s s achu s etts and its ch i ef exec utive
of f i cer Hen ry R. Lewis def ra u ded the U. S . Po s t a l
Servi ce by fra u du l en t ly using non profit mailing
privi l ege s . Va n t a ge , a for profit com p a ny, ra n
f u n d ra i s ers by mail for its non profit cl i en t s .
According to DO J, Va n t a ge en tered into joi n t
ven tu re agreem en t s , also known as coopera tive
m a i l i n gs , with its non profit cl i ents thro u gh
wh i ch it shared the risks and ben efits of the mail
programs it ra n . Un der federal law, on ly non-

profit or ga n i z a ti ons or their agents are all owed
to mail at the non profit po s t a ge ra te , a bo ut half
the standard bulk ra te , and non profits may not
mail at the non profit ra te if the mailing is part of
a coopera tive mailing wh ereby the ben efits and
risks are shared with a for profit com p a ny. DO J
a ll eges that Va n t a ge was noti f i ed in 1990 that the
m a i l i n gs it con du cted on beh a l f of its non prof i t
cl i ents were coopera tive and did not satisfy the
requ i rem ents for the non profit ra te . Va n t a ge
a ll egedly revi s ed its con tracts and certi f i ed to the
G overn m ent that the mailings were not cooper-
a tive , but later amen ded its con tracts by means
of s ec ret side agreem ents with its cl i en t s . Th e s e
s ec ret agreem ents reterm ed the mailings as
coopera tive and Va n t a ge con ti nu ed to improp-
erly use the non profit ra te while certi f ying oth-
erwise to the Govern m en t . The Govern m en t
a ll eges that Va n t a ge def ra u ded the Postal Servi ce
o ut of a pprox i m a tely $1.4 mill i on . The matter
was inve s ti ga ted  by the U. S . Postal In s pecti on
Servi ce . The Govern m ent is being repre s en ted
by Assistant U. S . At torn ey John Ca p i n .

ALLEGATION: DEFECTIVE NAVY
WEAPONS SYSTEMS

U.S. ex rel. Shukla v. United Defense et al. (D
MN  No. __ )

In July 1998, a qui tam suit was unsealed alleg-
ing that United Defense falsified testing of
parts and components in weapons systems it
sold to the Navy. Also named in the suit are
FMC Corp., Harsco Corp., and the Carlyle
Group, which bought United Defense in 1997.
Un i ted Defense all egedly incorrect ly per-
formed or did not perform quality assurance
tests and inspecti on s , but certi f i ed to the
G overn m ent that the tests had been don e
properly. In addition, the suit alleges that parts
and components manufactured by the compa-
ny were substandard, deficient, or not in com-
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pliance with contract specifications. The law-
suit was filed by Har Shukla , a quality engineer
at United Defense’s Fridley, Minnesota facility.
DOJ has declined to intervene in the matter.
The rel a tor is being repre s en ted by Dale
Nathan of Nathan & Associates (Eagan, MN)
and Mi ke Mc Ca rt hy of Ma s l on Edel m a n
Borman & Brand, LLP (Minneapolis, MN).

ALLEGATION: BILLING FOR UNNECES-
SARY ONCOLOGY SERVICES/BILLING
FOR ONCOLOGY SERVICES NEVER PER-
FORMED

U.S. ex rel. Rahman v. Oncology Associates,
P.C. et al. (D MD No. Y-95-2241)

In August 1998, DOJ interven ed in a qui tam
suit all eging that more than 80 bu s i n e s s e s
own ed or con tro ll ed by Do u glas Co l k i t t , M . D. ,
i n cluding cancer cl i n i c s , m edical bi lling com p a-
n i e s , and equ i pm ent and real estate leasing com-
p a n i e s , su bm i t ted or con s p i red to su bmit false
claims to Med i c a re and CHAMPUS for rad i a-
ti on on co l ogy servi ce s . The suit was filed in
1995 by Syed Ra h m a n , M . D. , a form er rad i a ti on
on co l ogist at one of Co l k i t t’s cancer cen ters .
The suit all eges that Co l k i t t’s companies su b-
m i t ted claims for servi ces not ren dered or for
m ed i c a lly unnece s s a ry servi ce s , bi ll ed for a
h i gh er level of s ervi ces than actu a lly perform ed ,
and do u ble bi ll ed for servi ce s . Co l k i t t’s com p a-
nies all egedly fo ll owed “standing orders” a n d
bi lling practi ces made app l i c a ble to all the can-
cer cen ters wh i ch directed the clinics to bi ll
Med i c a re and CHAMPUS rega rdless of the ser-
vi ces ren dered or their medical nece s s i ty.
Am ong the many all ega ti ons inclu ded in the
complaint are that the clinics bi ll ed for mu l ti p l e
tre a tm ent plans wh en on ly one tre a tm ent plan
was prep a red by the tre a ting phys i c i a n , bi ll ed for
physics con sults wh i ch were never perform ed ,
bi ll ed for exce s s ive physics con su l t a ti on s , a n d

do u ble bi ll ed for basic do s i m etry calculati on s .
The HHS OIG and DCIS inve s ti ga ted the mat-
ter. Repre s en ting the Govern m ent are As s i s t a n t
U. S . At torn ey Ka t h l een Mc Dermott and Po lly
Dammann and Ma rl ene Gibbons of the DO J
Civil Divi s i on .

A L L E G AT I O N : N O N CONFORMING PA RTS
SUPPLIED TO MILITA RY A I RC RA F T

U.S. ex rel. Lundgren and VanVoorhis v. Lucas
Western Inc. (D UT No. __ )

In August 1998, a qui tam suit was reportedly
u n s e a l ed all eging that form er defense con tractor
Lucas We s tern In c . i n s t a ll ed non con form i n g
p a rts in military airc raft at its Pa rk Ci ty, Ut a h
p l a n t . The lawsuit all eges that Lucas We s tern fal-
s i f i ed te s ting doc u m ents and certi f i c a ti ons of t h e
ge a rboxes that tra n s fer power from the en gine to
o t h er cri tical flight com pon ents in the military
a i rc ra f t . The suit was filed in 1996 by Glayde
Lu n d gren , a form er Pa rk Ci ty plant mach i n i s t
and assem bly test liaison re s pon s i ble for veri f y-
ing certi f i c a ti ons and inspecti ons of n ew pro-
du cti on ge a rboxe s , and Alan Va n Voorh i s , for-
m erly in ch a r ge of su pp lying parts to ref u rbi s h
components and gearboxes at Park City. DOJ
has decl i n ed to intervene in the su i t .

ALLEGATION: FALSE PRESCRIPTION
DRUG CLAIMS

U.S. ex rel. Mueller v. Walgreen Corporation
(MD FL No. 96-84-CIV-T-23E)

In August 1998, a qui tam suit was unsealed
a ll eging that Wa l greens dru gs tore s , own ed by the
Wa l greens Corpora ti on , bi ll ed Medicaid at full
pri ce for pre s c ri pti ons provi ded to Med i c a i d
ben ef i c i a ries that were on ly parti a lly fill ed .
According to the com p l a i n t , wh en a Wa l green s
ph a rm acy would get low on its pre s c ri pti on
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i nven tory, it would give custom ers what it had in
s tock and then ask them to come back for the
re s t . Even wh en Medicaid program ben ef i c i a ri e s
did not come back , the store all egedly bi ll ed
Medicaid for the full amount and then resold the
remaining med i c a ti on , retaining the excess prof-
i t . Wa l greens had no sys tem in place to ref u n d
the pre s c ri pti on overp aym ents to the Med i c a i d
progra m . The suit was filed in 1996 by ph a rm a-
cist Louis Mu ell er. In Febru a ry 1998, DOJ and
the State of F l orida interven ed in a another q u i
t a m suit filed by Mr. Mu ell er all eging a similar
s ch eme by the Eckerd Dru gs tore ch a i n . The rel a-
tor is being repre s en ted by Gary Ta k acs of Ja m e s ,
Hoyer, Newcom er, Fori z s , Sm i l ja n i ch , P. A .
(Ta m p a , F L ) .

ALLEGATION: SUBSTANDARD LIVING
CONDITIONS IN HUD SECTION 8 
HOUSING

U.S. v. Hardaway Management Co., Inc. et al.
(SD MS No. 1:98cv351ER)

U.S. v. Intervest Corporation et al. (SD MS No.
3:98cv531BN)

U.S. v. Southland Management Corporation et
al. (SD MS No. 3:98cv530LW)

In August 1998, DOJ, in conjunction with the
U. S . Dep a rtm ent of Housing and Urb a n
Development, filed three False Claims Act suits
seeking a total of $15 million in damages and
penalties against private owners of three apart-
ment complexes that receive rental assistance
subsidies from HUD. The suits allege that the
owners, who receive assistance under HUD’s
Section 8 rental assistance subsidy program,
falsely certified to HUD that their apartment
complexes provided tenants the safe, decent,
and sanitary living conditions required by fed-
eral law. The law requires that Section 8 hous-

ing be free from roach or rat infestations and
have adequate cooling and heating facilities, a
firm roof structure, adequate physical security,
s m o ke detectors , s a fe walkways , and other
basic housing needs. The three apartment
complexes named in the lawsuits are the Metro
Manor Apartments and Jackson Apartments in
Jack s on , Mi s s i s s i pp i , and the Am eri c a n a
Apartments in Gulfport, Mississippi.

According to the complaints, the apartment
own ers and their managem ent com p a n i e s
k n ew from inspecti on doc u m en t a ti on and
information that their apartment units did not
m eet HUD’s minimum housing standard s .
However, they certified monthly to HUD that
the apartment complexes met legal housing
quality standards so that they could continue
to receive Section 8 benefits. Private sector
owners of Section 8 HUD-subsidized proper-
ties receive financial benefits through HUD
rental paym en t s , HUD mort ga ge insu ra n ce
and the resulting mortgage interest savings,
HUD grants, HUD tenant referrals, income tax
ben ef i t s , tra n s acti on fee s , and managem en t
fees. Representing the Government in this
m a t ter are U. S . At torn ey Brad Pigott and
Assistant U.S. Attorney John Meynardie.

ALLEGATION: FRAUDULENT ENDORSE-
MENT OF DIET DRUGS

U.S. ex rel. Trevena v. Wyeth-Ayerst Laborato -
ries et al. (MD FL No. __ )

In August 1998, it was reported that a qui tam
suit was unsealed alleging that Wyeth-Ayerst
Laboratories, a Philadelphia-based manufac-
turer of the diet drugs dexfenfluramine and
fenfluramine, defrauded the Government by
secretly paying a nutritionist to testify favor-
ably for its diet drugs before a Food and Drug
Administration advisory board. The drugs are
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part of the now banned combination of diet
drugs popularly known as fen-phen. The suit
alleges that Medicare and Medicaid will possi-
bly incur billions of dollars in medical costs
from people who get ill from taking the drugs.
Dexfenfluramine and fenfluramine have been
found to cause illnesses such as heart valve
problems. According to the lawsuit, Wyeth-
Ayerst paid nutritionist Judith S. Stern to help
it circumvent FDA rules which would have pre-
vented it from marketing fenfluramine in com-
bination with phentermine to form fen-phen.
The nutritionist reportedly did not reveal to
the FDA that she was being paid by Wyeth-
Ayerst. The suit was filed by Advantage Weight
Control, Inc. founder John Trevena, whose
company physicians prescribed fen-phen. DOJ
has declined to intervene.

ALLEGATION: NEGLECT OF NURSING
HOME RESIDENTS

U.S. v. Greenbelt Nursing & Rehabilitation
Center (D MD No. __ )

In September 1998, DOJ intervened in a qui
tam suit alleging that the Greenbelt Nursing
and Rehabilitation Center, a long-term care
facility, falsely certified compliance with feder-
al laws regarding nursing home standards of
care in order to continue participating in state
and federally funded health care programs.
According to the com p l a i n t , the Ma ryl a n d
L i censing and Certi f i c a ti on Ad m i n i s tra ti on ,
the state agency responsible for ensuring that
long term care nursing home facilities meet
federal and state program parti c i p a ti on
requirements, and HCFA found continuing,
systemic substandard care in the course of sev-
eral administrative investigations of the nurs-
ing home. The quality of care deficiencies
alleged include failure of medical staff to inter-
vene in the changing medical condition of res-

idents, failure to notify physicians of timely
medical issues, failure of the physicians or the
facility Medical Director to respond to nursing
staff requests for physician and other medical
assistance, failure to administer and monitor
medications properly, failure to assess nutri-
tional needs of residents, and failure to provide
appropriate wound care.

According to DO J, the Govern m ent has
reached a consent preliminary injunction with
Green bel t , su bj ect to approval by the U. S .
District Court, which provides protection for
the nursing home residents beyond the mini-
mum legal requirements. The terms of the
injunction require the appointment of a tem-
porary manager, the appointment of an inde-
pendent monitor, and the hiring of a certified
nurse practitioner. The Government’s investi-
gation of Greenbelt is ongoing and is being
conducted by the HHS OIG and the FBI, with
assistance from the MDLC. Representing the
G overn m ent are Assistant U. S . At torn eys
Kathleen McDermott and Perry Sekus.

ALLEGATION: DURABLE MEDICAL
EQUIPMENT SUPPLIER FRAUD

U.S. ex rel. Flewelling v. Goldstar Healthcare
Inc. (MD FL No. 97-2005-CIV-T-17E)

In Septem ber 1998, it was reported that DOJ and
the State of F l orida interven ed in a qui tam su i t
a ll eging that 25 du ra ble medical equ i pm en t
companies paid kick b acks to medical pers on n el
and com m i t ted nu m erous other instances of
Med i c a re and Medicaid fra u d . In ad d i ti on to
p aying kick b acks to medical and other pers on n el
in exch a n ge for their coopera ti on , the com p a n i e s
reportedly failed to del iver purch a s ed du ra bl e
m edical equ i pm en t , bi ll ed Med i c a re and
Medicaid for high er pri ced items than del ivered ,
f a i l ed to make legi ti m a te attem pts to co ll ect the
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20 percent Med i c a re cop aym ent for the equ i p-
m en t , u s ed “s h ell ” companies to disguise the
DME com p a n i e s’ true con trol and own ers h i p,
a l tered certi f i c a tes of m edical nece s s i ty sign ed by
phys i c i a n s , for ged doctors’ s i gn a tu re s ,u s ed mail-
d rops as opera ting business loc a ti on s , u s ed mu l-
tiple bank accounts to launder proceed s , a n d
sold Med i c a re ben ef i c i a ry claims nu m bers for
l a ter su bm i s s i on to federa lly funded health care
progra m s . The du ra ble medical equ i pm en t
i n clu ded el ectric scoo ters , powerlift seats, pre s-
su re mattre s s e s , and hospital bed s . The sch em e
a ll egedly was carri ed out by means of door to
door sales in low income and el derly nei gh bor-
h oods thro u gh o ut Flori d a . The suit was filed by
G a ry Flewell i n g, a form er sales repre s en t a tive for
Goldstar Medical Servi ce s , In c . , a du ra ble med-
ical equ i pm ent com p a ny. The Govern m ent has
a ll egedly been def ra u ded out of $7.3 mill i on .
The Govern m ent is being repre s en ted by
Assistant U. S . At torn ey Jay Tre zeva n t .

ALLEGATION: FALSE BILLING FOR LAB-
ORATORY TESTS

U.S. v. Medical Pathology Laboratory Ltd. et
al. (SD MS No. 3:98CV578)

In Septem ber 1998, it was reported that DOJ has
f i l ed a False Claims Act suit against Med i c a l
Pa t h o l ogy Labora tory Ltd . of Meri d i a n ,
Mi s s i s s i ppi all eging that over a ten year peri od
the clinical labora tory do u ble bi ll ed Med i c a re for
thousands of lab tests and su bm i t ted thousands
of f ra u du l ent claims to Med i c a re for lab te s t s
that were not perform ed . The all ega ti ons invo lve
c u l tu res done on ti s sue and fluid samples to
determine wh et h er bacteria were pre s en t .
According to the lawsu i t , the labora tory bi ll ed
Med i c a re for 5,000 po s i tive cultu res wh en the
c u l tu res were nega tive and no tests had been ru n ,
and bi ll ed Med i c a re twi ce for the same cultu re
u n der two different bi lling codes as many as

10,000 ti m e s . Repre s en ting the Govern m ent is
Assistant U. S . At torn ey Cl i f f Jo h n s on .

ALLEGATION: BANNED CHEMICALS IN
PAINT SOLD TO GOVERNMENT

U.S. ex rel. Tipton v. Niles Chemical Paint
Company (D WA No. __ )

In September 1998, it was reported that a qui
tam suit was unsealed alleging that the Niles
Chemical Paint Company of Niles, Michigan
m a nu f actu red and sold to the U. S . Fore s t
Service paint it knew to contain chemicals
banned by the U.S. Government. The paint
reportedly con t a i n ed the banned ch em i c a l
toluene, a solvent which is alleged to cause
reproductive toxicity and other health prob-
lems. The suit alleges that the paint company
falsely certified to the Government that its
paint was toluene free, thereby fraudulently
inducing the U.S. Forest Service to buy large
quantities of it. The paint was used in National
Forests throughout the Pacific Northwest, the
Lake Tahoe basin, the Southeast, and elsewhere
to designate the trees picked by the U.S. Forest
Service for logging. The suit was filed by Carla
Ti pton , who works at the Wa ll owa and
Whitman national forests in Oregon.
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U.S. ex rel. Geldart v. Frequency Electronics,
Inc. et al. (ED NY 93-CV-4750)

U.S. v. Frequency Electronics, Inc. et al. (ED
NY 93-CV-5200)

In June 1998, Frequency Electronics, Inc. (FEI)
agreed to pay the Government $5 million to
settle a qui tam suit alleging that it used false
cost data in connection with various defense
contracts. FEI is a supplier of time and fre-
quency control products for the military and
aerospace markets. According to the suit, filed
in 1993 by former company employee Howard
Geldart, FEI inflated manufacturing costs and
received improper payments on the AMRAAM
air-to-air missile program. According to DOJ,
the com p a ny has also agreed to pay the
G overn m ent $1.5 mill i on to settle a Fa l s e
Claims Act suit alleging inflated costs associat-
ed with terminated “Fox contracts” for space
satellites. On the criminal side, FEI has plead-
ed guilty to falsifying costs, paid a fine of
$ 4 0 0 , 0 0 0 , and rei m bu rs ed the Govern m en t
$1.1 million for the costs of its investigation.
Investigating the cases were the FBI, DCIS,
DCAA, NCIS, and the Air Force Office of
Special Investigations. The relator’s share was
17 percent or $850,000. The relator’s counsel
was Guy Heinemann (New York, NY). The
Government was represented by Assistant U.S.
At torn eys Mi ch ael Corn acchia and Ch a rl e s
Kleinberg.

U.S. ex rel. Heyrman v. Fulton DeKalb
Hospital Authority d/b/a Grady Memorial
Hospital (ND GA No. __ )

In Ju ly 1998, DOJ announced that Grady
Memorial Hospital in Atlanta agreed to pay the
Government $4.3 million to settle a qui tam
suit alleging that the hospital submitted false
pre s c ri pti on claims for Medicaid pati en t s

between 1984 and 1994. The suit was filed in
1996 by Craig Heyrman, a former pharmacy
rei m bu rs em ent manager at the hospital.
According to the su i t , Grady improperly
charged two fees for Medicaid prescriptions —
its “usual and customary” dispensing fee and
the statutory Medicaid dispensing fee. The
case was investigated by the HHS OIG, FBI,
and Geor gia Dep a rtm ent of Med i c a l
Assistance. The relator’s share was $778,855.
The rel a tor was repre s en ted by Ma t t h ew
Billups (Atlanta, GA).

U.S. ex rel. Knoob v. Health Care Service
Corporation (SD IL No. 95-4071-JLF)

In July 1998, Health Care Service Corporation
(HCSC), the Medicare contractor for Illinois
and Michigan, agreed to pay the Government
$140 million to settle a qui tam suit alleging
that it shredded claims and otherwise con-
cealed evidence of poor performance in pro-
cessing Medicare claims. The lawsuit was filed
in 1995 by former HCSC supervisor Evelyn
Knoob. According to the suit, HCSC had for
ye a rs altered doc u m en t s , f a i l ed to proce s s
claims in accordance with HCFA guidelines,
and not handled beneficiary and physician
inquiries in a timely manner. In connection
with its misconduct, HCSC has pleaded guilty
to eight felony counts and agreed to pay $4
million in criminal fines while admitting to
obstructing federal auditors. Prior to this plea,
two HCSC managers pleaded guilty, and five
others were indicted.

Also known as Blue Cross Blue Shield of
Illinois, HCSC is one of the nation’s largest
Medicare carriers. According to DOJ, the con-
tractor manipulated work samples, f a l s i f i ed
reports used by HCFA to evaluate how well
HCSC was performing its duties, and falsely
claimed superior performance. As part of the
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settlement, HCSC has agreed to enter into a
corporate integrity agreement with the HHS
OIG and HCFA. The case was investigated by
the FBI, HHS OIG, and Postal In s pecti on
Service. The relator’s share at the time of set-
tlement was 15 percent or $21 million, with
a ny ad d i ti onal aw a rd to be determ i n ed
through non-binding mediation before a fed-
eral magistrate. The relator was represented by
Ronald Osman and Timothy Keller of Ronald
E. Osman and Associates, Ltd. (Marion, IL).
Repre s en ting the Govern m ent were U. S .
At torn ey W. Ch a rles Grace , Assistant U. S .
Attorney Laura Jones, and Patricia Hanower
and Stephanie Jack s on of the DOJ Civi l
Division. Handling the criminal matter were
U.S. Attorney Grace, Assistant U.S. Attorneys
Thomas Daly, Michael Quinley, and the late
Robert Coleman, and Michael Ruggio of the
DOJ Criminal Division.

U.S. ex rel. Thistlethwaite v. Dowty Woodville
Polymer Limited et al. (SD NY 94 Civ. 3521)

In July 1998,DOJ announced that British aero-
space manufacturer Dowty Woodville Polymer
Limited agreed to pay the Government $12.35
million to settle a qui tam suit alleging that the
company and two of its officers overcharged
the Air Force for military parts. According to
DO J, Dowty Woodvi lle inflated labor and
material costs relating to the production of
wing seals for F-111 and B1-B aircraft. The
company allegedly overstated costs in its con-
tract proposals and withheld data in violation
of the Truth in Nego ti a ti ons Act . Jef f rey
Thistlethwaite, a former manager at Dowty
Woodville, filed the suit in 1994. Investigating
the case were DCIS, DCAA, and the Air Force
Office of Special Investigations. The relator’s
counsel was Tom Engel of Engel & McCarney
( New York , N Y) . Assistant U. S . At torn eys

G i deon Sch or, Jonathan Wi ll en s , and Amy
Benjamin represented the Government.

U. S . v. Yed i d s i o n , M.D. (CD CA No. C V 9 8 - 0 2 3 9 )

In July 1998, DOJ announced that Dr. David
Yedidsion agreed to pay the Government $1.5
million to settle a False Claims Act suit alleging
that he billed Medicare for home visits to
p a ti ents who were dece a s ed or in nu rs i n g
h om e s . Yed i d s i on also all egedly bi ll ed for
patients who lived out of state, were incarcerat-
ed, or resided in facilities that had banned him.
In settling the su i t , Yed i d s i on ad m i t ted to
billing for services not provided and for more
expensive services than those that were ren-
dered. Yedidsion further acknowledged com-
m i t ting fraud against the Sm a ll Bu s i n e s s
Administration in connection with a disaster
l oan app l i c a ti on fo ll owing the Nort h ri d ge
earthquake. The doctor previously pleaded
guilty to mail fraud and making false state-
ments. The investigation was conducted by the
HHS OIG, Postal Inspection Service, and Small
Business Ad m i n i s tra ti on . Assistant U. S .
Attorney Wendy Weiss handled the civil case
and Assistant U.S. Attorney Maurice Suh the
criminal action.

U.S. ex rel. Kneepkens v. Quest Diagnostics,
Inc. et al. (D MA No. 97-10400-GAO)

In Ju ly 1998, Quest Di a gn o s ti c s , In c . a greed to
p ay the Govern m ent $15 mill i on to settle a q u i
t a m suit all eging fra u du l ent bi lling for unnece s-
s a ry lab te s t s . The suit wi ll proceed against two
d i a lysis companies also named as defen d a n t s ,
Tra n s i ti onal Hospitals Corpora ti on , In c . , form er-
ly known as Com mu n i ty Ps ych i a tric Cen ters , In c .
( C P C ) , and  CPC spin of f Di a lysis Ho l d i n gs , In c . ,
form erly known as Vivra In c . (Vivra ) .
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JUDGMENTS AND SETTLEMENTS

According to DOJ, Quest, at the time known as
Damon Clinical Laboratories, and CPC/Vivra
entered into a joint venture arrangement to
opera te a clinical labora tory in Smyrn a ,
Georgia. CPC/Vivra referred most of its end
stage renal disease dialysis patients to the labo-
ratory for testing. The settlement resolves alle-
gations that the lab unbundled an automated
panel of blood tests into two separate panels in
order to obtain Medicare reimbursement to
which it was not entitled for the second panel.
Damon and CPC/Vivra also allegedly billed
Medicare for medically unnecessary non-rou-
tine tests added to routine groups of tests pro-
vided to the kidney disease patients.

The suit was brought by Gareld Kneepkens,the
former general manager of the joint venture
laboratory. The matter was investigated by the
HHS OIG, the FBI, and the Defense Criminal
Investigative Service. The relator’s share was
$1.5 million, which was 19 percent of the por-
tion of the settlement which resolved the alle-
gations in his qui tam suit. The relator was rep-
re s en ted by Wi lliam Ha rdy of Kl ei n fel d ,
Kaplan & Becker (Washington, D.C.). The
Government was represented by Assistant U.S.
At torn ey Susan Wi n k l er and Lauren ce
Freedman of the DOJ Civil Division.

Ohio National Project

In July 1998, it was reported that 25 Ohio hos-
pitals agreed to pay the Government a total of
$9.4 million in order to resolve allegations that
they violated the False Claims Act by over-
billing Medicare and Medicaid for outpatient
laboratory testing. The settlements resulted
from an ongoing national health care fraud ini-
tiative known as the Ohio National Project,
also known as the Ohio Hospital Project and
Opera ti on Bad Bu n dl e , t h ro u gh wh i ch the
Government focuses on unbundled outpatient

laboratory tests by hospitals and independent
laboratories. Unbundling occurs when hospi-
tals or laboratories increase their reimburse-
ments by billing the Government for separate
tests which should be billed under one lower
rate as an automated panel of tests, or “bun-
dle.” The settlements reportedly ranged from
$3 million to $22,500 per hospital. The Ohio
National Project has already resulted in settle-
ments with 63 additional hospitals for a total of
more than $27 million. The investigation was
conducted by the HHS OIG, FBI, and Ohio
Auditor Jim Petro.

U.S. ex rel. Mettevelis and Rowan v. Charter
Hospital St. Louis, Inc. et al. (MD FL No. 94-
1170-CV-ORL-22)

In August 1998, Charter Behavioral Health
Systems, Inc.and Charter Hospital of St. Louis,
Inc. — d/b/a Charter Hospital Orlando-South
— agreed to pay the Government $4.75 mil-
lion to settle a qui tam suit alleging that the
hospital fraudulently admitted and extended
the length of s t ay of hu n d reds of el derly
Medicare beneficiaries. Charter Hospital is an
acute inpatient psychiatric hospital. According
to the lawsu i t , Ch a rter ad m i t ted el derly
p a ti ents su f fering from debi l i t a ting or ga n i c
brain disorders such as Alzheimer’s disease for
medically unnecessary and inappropriate “psy-
ch i a tric tre a tm en t .” Ch a rter then falsified
patient medical records in order to obtain
reimbursement from Medicare, Medicaid, and
CHAMPUS.

The suit was filed in 1994 by Fra n c i n e
Met tevelis and Rhea Row a n , t wo form er
Charter employees. According to DOJ, Charter
has also agreed to a five year corporate integri-
ty agreement and will not bill the Medicare
program for any services for 15 months. The
case was investigated by DCIS. The relators’
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share was 19 percent or $903,899. The relators
were repre s en ted by Donald Peters en
(Orlando, FL). The Government was repre-
sented by Assistant U.S. Attorney Karen Gable
and T. Reed Stephens, Elizabeth Hack, and
Robert MacAuliffe of the DOJ Civil Division.

U.S. ex rel. Hicks and Hicks v. Pennsylvania
Blue Shield, (MD PA Nos. 4:96 CV-611 and
4:96 CV-1303)

U.S. ex rel. Bultena v. Medical Services
Association of Pennsylvania (MD PA No. 96-
CV-4430)

U.S. ex rel. Howell v. Pennsylvania Blue Shield
(MD PA No. 97-CV-0518)

In August 1998, Highmark Inc., the corporate
successor to Pennsylvania Blue Shield, agreed
to pay the Government $38.5 million to settle
four qui tam suits alleging that Pennsylvania
Blue Shield submitted false claims under its
contract as a Medicare carrier. According to
DOJ, Pennsylvania Blue Shield was responsible
for accurately processing millions of claims by
health care providers for billions of dollars
worth of medical services under the Medicare
program. The four qui tam suits were brought
by Linda and Brent Hicks, who jointly filed two
s ep a ra te su i t s , Lynn Bu l ten a , and Su s a n
Howell. All are current or former Pennsylvania
Blue Shield employees.

The settlement marks the end of a two year
government investigation into the civil mis-
conduct alleged in the lawsuits. From 1989
t h ro u gh 1996, Pen n s ylvania Blue Shiel d
allegedly failed to properly process Medicare
secondary payer claims, failed to implement
Medicare requirements for the screening of
end stage renal disease lab claims, failed to
recover overpayments resulting from comput-
er sys tem errors , and inappropri a tely used
manual computer overrides to bypass comput-
er payment safeguards. In addition, Pennsy-

lvania Blue Shield allegedly obstructed govern-
ment audits of its performance. In a related
criminal investigation, DOJ reports that a for-
mer corporate vice president at Pennsylvania
Blue Shield has been charged with conspiring
to make false statements to federal regulators
in the course of federal audits of the company’s
perform a n ce under its Med i c a re con tract .
Un der the terms of the civil set t l em en t ,
Highmark agreed to cooperate fully with the
ongoing criminal investigation.

The HHS OIG and the FBI investigated the
matter. The relators’ shares were as follows:
Linda and Brent Hicks will receive $2,520,000;
Lynn Bu l tena wi ll receive $2,880,000; a n d
Susan Howell will receive $560,000. Linda and
Brent Hicks were represented by Rita Grant
N d i rika of G a rd n er, Ca rton & Do u gl a s
(Wa s h i n g ton , D.C.) and James We s t
(Harrisburg, PA). Ms. Butena was represented
by Michael Salmanson of Salmanson & Palcao
(Philadelphia, PA). Ms. Howell was represent-
ed by Norman Greenspan of Blank, Rome,
Com i s ky & Mc Ca u l ey (Philadel ph i a , PA ) .
Stanley Alderson of the DOJ Civil Division and
Assistant U.S. Attorneys Anne Fiorenza and
Martin Carlson represented the Government.

U.S. ex rel. Lucey, M.D.  v. Embriano, M.D.
(D CT No. 3:96CV01128)

In August 1998, Connecticut ophthalmologist
Peter Embriano agreed to pay the Government
$700,000 to settle a qui tam suit alleging false
Medicare billing. According to the suit, which
was filed by Dr. Kimberly Lucey, Dr. Embriano
billed for the performance of laser surgery
when he actually did not have the equipment
required for such surgery; in fact, he used a
non-laser light and called it laser surgery in
order to bill Medicare. The suit also alleged
that Dr. E m briano bi ll ed Med i c a re for
endothelial cell count tests which were not per-
formed or were improperly performed. In
ad d i ti on to the set t l em ent paym en t , D r.

44
TAF Quarterly Review Vol. 15 • October 1998



Embriano was excluded from participation in
any federal health care program for a period of
five years. Also, he reportedly was charged with
mail fraud, filing a false tax return, and sub-
mitting false claims to Medicare in a related
criminal indictment. The relator’s share was
15 percent or $105,000. The relator was repre-
sented by David Hetzel and Ronald Zdnjeski of
LeBoeuf, Lamb, Greene & MacRae (Hartford,
CT). Assistant U.S.Attorney John Hughes rep-
resented the Government.

U.S. ex rel. Einer v. OrthoLogic Corporation
(ED CA No. S-96-2166)

In August 1998, OrthoLogic Corp. agreed to
pay the Government $1 million to resolve a qui
t a m suit all eging that the com p a ny bi ll ed
Medicare, TRICARE, and Medicaid for non-
FDA approved devices. Affected state govern-
ments will be paid a portion of the $1 million.
The suit was filed by Lee Einer, a former
O rt h o Logic Sen i or Appeals Spec i a l i s t , wh o
alleged that the company billed federal and
state health care programs for a reconfigured
bon e - growth sti mu l a tor devi ce wi t h o ut
obtaining new FDA approval for the modified
device. The FDA advised the company that the
modification could affect the safety and effec-
tiveness of the device and ordered OrthoLogic
to su bmit a su pp l em ental app l i c a ti on for
approval, which it never did. Under Medicare
regulations, with certain exceptions not applic-
able to this case,only medical devices approved
for marketing by the FDA are considered “rea-
sonable and necessary.”

According to DOJ, this is the first case in which
the False Claims Act has been applied against a
medical device manufacturer for submitting
claims for reimbursement to the Government
b a s ed on the sale of m edical devi ces not
approved by the FDA. Under the settlement
agreement, OrthoLogic agreed to implement a
corporate integrity program. The matter was
investigated by the HHS OIG. The relator’s

share was 17.5 percent or $175,000. Assistant
U.S. Attorney Michael Hirst represented the
Government.

U. S . v. Ci ty of Ph i l a d elphia et al. (ED PA No. __ )

In August 1998, the City of Philadelphia and
Episcopal Long Term Care agreed to pay the
Federal Government $50,000 to resolve a False
Claims Act suit alleging neglect of residents at
the Philadel phia Nu rsing Hom e , wh i ch is
owned by the City and operated by Episcopal.
The lawsuit was also brought pursuant to the
Civil Rights of Institutionalized Persons Act of
1980 (CRIPA). The suit referenced numerous
i n s t a n ces of i n adequ a te care to re s i den t s ,
including the nursing home’s failure to provide
adequate medical care, adequate wound care,
adequate nutrition, adequate physical therapy,
adequate psychiatric care, and safe living con-
ditions as required by federal and state law. It
was further alleged that there were insufficient
numbers of adequately trained staff at the
home, that residents’ medications were not
properly administered, and that staff inappro-
priately used restraints on residents.

Am ong the nu m erous areas covered by the set-
t l em ent agreem ent were re s i dent safety, re s i den t
hygi en e ,p s ych i a tric care , nu rsing care , nutri ti on ,
and staff tra i n i n g. In ad d i ti on , the set t l em en t
requ i red that Philadel phia Nu rsing Home work
with a federal mon i tor to implem ent the agreed
u pon procedu res and that it cre a te a $15,000
fund for a special proj ect that wi ll improve the
qu a l i ty of l i fe for the re s i den t s . This case marked
the first time that the DOJ Civil Ri ghts Divi s i on
j oi n ed with a U. S . At torn ey ’s Office to ad d re s s
qu a l i ty of c a re con cern s , and the first time that
the CRIPA was used in con ju n cti on with the
False Claims Act to improve nu rsing home con-
d i ti on s . The HHS OIG inve s ti ga ted the matter.
The Govern m ent was repre s en ted by As s i s t a n t
U. S . At torn eys James Sheehan and Davi d
Hof f m a n , and Robi n sue Fro h boese and Ri ch a rd
Fa rano of the DOJ Civil Divi s i on .
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U.S. ex rel. Buffington and Trimmer v.
Telephonics Corporation (ED VA No. 98-22-A)

In August 1998, Telephonics Corporation, a
manufacturer of electronics information and
communication systems for aircraft, agreed to
pay the Government $1.085 million to settle a
qui tam suit alleging that Telephonics fraudu-
lently charged the Government for commis-
s i on paym ents made to a forei gn nati on a l
under the Foreign Military Financing (FMF)
Program. The FMF Program is a United States
financial assistance program in which coun-
tries allied with the U.S. can purchase military
hardware manufactured in the U.S.

In 1993, the Government of Israel contracted
with American Eurocopter Corporation, a U.S.
con tractor, to purchase four AS 565 MA
Panther Helicopters. Under the FMF Program,
the U. S . a greed to pay for a porti on of
American Eurocopter’s contract with Israel.
American Eurocopter formed a subcontract
with Telephonics Corp. for the provision of
certain helicopter parts. According to the law-
suit, hidden within the American Eurocopter
subcontract were illegal commission amounts
paid by Telephonics Corp. to an Israeli nation-
al. The suit alleged that the parties concealed
these com m i s s i ons from the Govern m en t
when making the required certifications for
FMF Program financing.

The suit was filed in Ma rch 1998 by Ja m e s
Bu f f i n g ton , J r. , and Jef f rey Wayne Tri m m er, Sr. ,
t wo form er em p l oyees of Am erican Eu rocopter
Corp. In 1997, Am erican Eu rocopter paid $12
m i ll i on in criminal fines and $10 mill i on in civi l
d a m a ges to settle fraud ch a r ges stemming from
the inciden t . The rel a tors’ s h a re was 15 percen t .
The rel a tors were repre s en ted by Wi lliam Ha rdy
of Kl ei n fel d , Kaplan & Becker (Wa s h i n g ton ,
D. C . ) . The Govern m ent was repre s en ted by
Assistant U. S . At torn ey Gera rd Men e .

U.S. ex rel. Johnson, Jr., Martineck, Wright,
Brock, Brian, and Project on Government
Oversight v. Shell Oil Company et al. (ED TX
No. 9:96CV66)

In August 1998, DOJ announced that Mobil Oil
Corpora ti on agreed to pay the Govern m ent 
$45 mill i on to settle a qui tam suit all egi n g
u n derp aym ent of oil roya l ties on oil ex tracted
f rom federal and Indian lands. Porti ons of t h e
s et t l em ent funds wi ll go to the Navajo Na ti on
and Ji c a ri lla Ap ache tri bes and to states in wh i ch
the Federal Govern m ent has leases with Mobi l .
The qui tam suit was bro u ght by the not-for-
profit Proj ect on Govern m ent Overs i ght and
s everal indivi duals in the oil indu s try.

The Minerals Management Service of the U.S.
Department of the Interior requires oil compa-
nies to report the amount and value of oil pro-
duced under federal and Indian leases each
month. According to DOJ, Mobil was required
to pay royalties based upon the value of the oil
it reported, subject to audits. Mobil allegedly
underreported the value of oil it produced in
order to reduce the royalties it would have to
pay the Government. The relators also have
brought suit against 15 other oil companies.
The matter was inve s ti ga ted by the
Dep a rtm ent of the In teri or OIG and the
Minerals Management Service. The relators’
share was 18 percent or $8.1 million. Michael
Hava rd of Provost & Um ph rey Law Firm
(Beaumont, TX) represented the relators.

U.S. ex rel. Seckler v. Healthy Buildings
International (D DC No. 93-0710)

In August 1998, it was reported that Healthy
Buildings International, an indoor air consult-
ing firm headquartered in Fairfax, Virginia,
a greed to pay the Govern m ent $65,000 to
resolve a qui tam suit alleging that the compa-
ny fraudulently misstated the extent of envi-
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ronmental tobacco smoke in federal buildings.
The suit was filed in 1993 by former company
executive Jeffrey Seckler. The suit alleged that
He a l t hy Bu i l d i n gs con s p i red with and was
secretly funded by The Tobacco Institute to
alter data in air quality tests performed in fed-
eral buildings and to mislead the Government
a bo ut the harmful ef fects of s econ d h a n d
tobacco smoke in order to stop smoking bans
from being imposed on public buildings. The
company was hired by numerous federal agen-
cies to conduct air quality inspections of their
buildings. Members of The Tobacco Institute
include RJ Reynolds Tobacco Company and
the Philip Morris Corporation. The relator’s
share was $19,175. Counsel for the relator was
Alexander Pires, Jr. of Conlon, Franz, Phelan,
Knapp & Pires (Washington, D.C.).

U.S. ex rel. Semtner v. Emergency Physicians
Billing Service et al. (WD OK No. Civ-94-
617-(C))

In Septem ber 1998, DOJ announced that
S pectrum Emer gency Ca re , an em er gen c y
room management company, and two of its
subsidiaries agreed to pay the Government
$3.1 million to settle a qui tam suit alleging
that they improperly bi ll ed Med i c a re ,
Med i c a i d , T R I C A R E , and the Federa l
Employees Health Benefits Program through
Emergency Physicians Billing Service, a third
party billing service. The settlement was the
third stemming from this qui tam suit, which
named EPBS and several of its clients as defen-
dants. The suit alleged that EPBS upcoded
emergency department medical service codes.
Upcoding occurs when providers bill for more
expensive services and procedures than actual-
ly provided.

The suit was filed in 1994 by Teresa Sem tn er, a
l i cen s ed practical nu rse who worked as a bi ll i n g

coder for EPBS. According to DO J, el even
s t a tes wi ll co ll ectively receive $381,584 of t h e
s et t l em ent funds. In Septem ber, t h e
G overn m ent went to trial against EPBS and its
ch a i rm a n , J. D. Mc Ke a n , M . D. , and is curren t ly
aw a i ting a dec i s i on from the U. S . Di s tri ct Co u rt
in Oklahoma Ci ty. The case was inve s ti ga ted by
the HHS OIG, F B I , DC I S , Program In tegri ty
Bra n ch of the TRICARE Progra m , DO D, O f f i ce
of Pers on n el Ma n a gem ent OIG, and va ri o u s
S t a te At torn ey Gen eral Medicaid Fraud Con tro l
Units around the co u n try. Sem tn er ’s estate wi ll
receive a rel a tor ’s share of $ 5 5 2 , 7 8 1 .

U.S. ex rel. Hill and Leavitt v. Paracelsus
Healthcare Corporation (CD CA  No. __ )

In Septem ber 1998, DOJ announced that
Paracelsus Healthcare Corporation agreed to
pay the Government $7.3 million to settle a qui
tam suit alleging that two of its hospitals in
Orange County, California — Orange County
Community Hospital (OCCH) and Bellwood
General Hospital — paid kickbacks to physi-
cians and improperly billed Medicare for psy-
chiatric services. According to DOJ, Paracelsus
allegedly made improper payments to manage-
ment companies in connection with psychi-
atric programs at OCCH, and paid kickbacks
to physicians and physician groups at
Bellwood, an acute care facility.

In ad d i ti on to paying the set t l em ent amount,
Pa racel sus en tered into a corpora te integri ty
a greem ent with the HHS OIG. The lawsuit was
f i l ed in 1995 by rel a tors Alan Le avi t t , form er
Ch i ef Exec utive Officer of OC C H , and Ti m o t hy
Hi ll , form er Ad m i n i s tra tor and Ch i ef Exec utive
O f f i cer of Bellwood . The matter was inve s ti ga t-
ed by the FBI and HHS OIG. Co u n s el for the
rel a tors was Mi ch ael Leslie of Ca l dwell , Le s l i e ,
Newcom be and Pet tit (Los An gel e s , Ca l i forn i a ) .
Assistant U. S . At torn ey Con su elo Wood h e ad
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repre s en ted the Govern m en t .

U.S. ex rel. Jackson v. Yale University School of
Medicine (D CT  No. __ )

In September 1998, it was reported that Yale
University agreed to a $5.6 million settlement
package, $700,000 of which settles a qui tam
suit alleging the improper handling of credit
b a l a n ces re su l ting from medical servi ce s
billings by Yale School of Medicine. Due to an
i n c rease in the vo lume of p aym ents from
insurers and HMO’s, Yale reportedly became
unable to determine which payer had properly
paid for a patient’s medical care and which
de s erved secon d a ry payer rei m bu rs em en t .
Many checks from payers allegedly did not
contain specific invoice, account, or patient
numbers. As a result, the medical school post-
ed these entries in its records as unidentified
credit balances. In addition, Yale arbitrarily
era s ed previous credit balances from its
records when it started a new computer system
in 1995. The complex settlement combines
false claims issues with repayment of private-
payer credit balances.

In addition to a $700,000 settlement payment
to the Federal Government, Yale reportedly will
refund $500,289 to the Govern m ent for
Medicare and other federal health care pro-
grams, will make available $1.8 million to des-
ignated health care carriers, and will make
available $2.5 million to individuals and other
entities. If valid claims to these sums are not
established, the amounts will be turned over to
the Connecticut state treasurer as unclaimed
property. Yale also agreed to a four ye a r
Corrective Action Plan. The settlement ends a
three year government investigation into the
medical school’s billing practices. The settle-
ment is reportedly the largest ever for a civil

health care case in Connecticut. The HHS
OIG, the FBI, and the DCIS conducted the
investigation. The relator’s share is 15 percent
or $105,000 of the $700,000 portion resolving
the qui tam allegations.

U.S. ex rel. Vukanovich and Light  v. C.A.S.H.,
Inc. et al. (CD CA No. CV 96-0402-AAH )

In Septem ber 1998, Ten et He a l t h c a re
Corpora ti on agreed to pay the Govern m en t
$ 8 5 0 , 0 0 0 to settle a qui tam suit all eging that
OrNda He a l t h corp’s revenue recovery firm su b-
m i t ted false claims for paym ent to the FEHBP
and CHAMPUS. (Ten et acqu i red OrNda in
1997.)  OrNda own ed a group of hospitals wh i ch
uti l i zed the servi ces of a con ti n gent fee revenu e
recovery firm known as Com preh en s ive
Au d i ting Servi ces for Ho s p i t a l s , or C.A.S.H.
According to the lawsu i t , O r N d a , t h ro u gh
C . A . S . H . , k n owi n gly bi ll ed FEHBP and CHAM-
PUS for servi ces wh i ch were never provi ded or
wh i ch had alre ady been bi ll ed for and paid.
C . A . S . H . a ll egedly sel ected to pad on ly small er
hospital bi lls in an attem pt to avoid detecti on ,
and would pretend to act as the hospitals’ own
bi lling of f i ces in order to con ceal from the
G overn m ent that it was a revenue recovery or ga-
n i z a ti on . The set t l em ent covers 42 hospitals
wh i ch used C.A.S.H.’s servi ce s , most of wh i ch are
l oc a ted in So ut h ern Ca l i forn i a . The suit was
f i l ed in 1996 by Mi ch ael Vu k a n ovi ch , a form er
C . A . S . H . em p l oyee , and Viva Ligh t , R . N . , a n
i n depen dent nu rs e - a u d i tor. The matter was
i nve s ti ga ted by the DCIS and FBI. Ma rk All en
Kl eiman (Santa Mon i c a , CA) repre s en ted the
rel a tors . Assistant U. S . At torn ey Con su el o
Wood h e ad repre s en ted the Govern m en t .
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U.S. ex rel. Tribble et al. v. Aerospatiale
General Aviation (ED VA No. 98-471-A)

In September 1998, in a reversal of its July 17,
1998 decision, a Virginia district court award-
ed the Government $17,295,142 in a qui tam
suit alleging that Aerospatiale General Aviation
falsely certified that it used mostly U.S. parts
and labor in planes sold to foreign govern-
m ents under the Forei gn Mi l i t a ry Finance
Program. Under the FMF program, the U.S.
will reimburse foreign governments for the
cost of purchasing U.S.-made military equip-
ment, but only to the extent that the parts and
labor come from U.S. sources.

In this case, the Government agreed to reim-
burse Israel for the U.S. portion of its contract
to buy 22 military airplanes from AGA. Under
the terms of Is rael ’s agreem ent with the
Government, AGA was required to submit a
certi f i c a ti on to the U. S . Defense Sec u ri ty
Assistance Agency stating the total values of
U.S. and non-U.S. parts and labor in the air-
planes. AGA certified that the non-U.S. por-
tion of the contract represented $1,823,588 out
of a total con tract pri ce of $ 7 , 9 2 8 , 6 4 4 .
Although AGA was unable to provide support-
ing documentation to show how it arrived at
that figure,in its initial July 17 decision the dis-
tri ct co u rt found that the Govern m en t’s
Certification Agreement with AGA did not
requ i re su ch doc u m en t a ti on and therefore
AGA could not be held liable under the False
Claims Act.

However, in re s ponse to the Govern m en t’s
motion for reconsideration, the court looked
beyond the certi f i c a ti on itsel f to federa l
i m port / ex port , l a bor, and tax laws wh i ch
requ i re an em p l oyer to maintain det a i l ed
records for any American labor and for the
i m port a ti on of forei gn military hardw a re .

AGA, however, could not produce withholding
tax, Medicare, social security, or any other type
of employee data with regard to the work it had
certified was American labor; it could not pro-
duce invoices or documentation for more than
$343,342 of the amount it had certified was
U.S. content; and neither AGA’s president nor
its employees knew on what informational
basis the certification had been made. The
court ruled that where the law requires that
records be kept, and where such records are
then requested but cannot be produced, a trier
of fact may infer that a certification lacking
such corroboration is false. The relators were
represented by William Hardy of Kleinfeld,
Kaplan & Becker (Washington, D.C.).
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FCA Conference Materials

• As part of its information clearinghouse
activities, TAF has materials available for
distribution at conferences and other
programs. Information can be tailored to
a legal or general audience. Resource
material,including statistical informa-
tion,is also available for those writing
articles on the FCA.

Qui Tam Practitioner Guide

• The TAF Qui Tam Practitioner Guide:
Evaluating and Filing a Case can be
ordered at no charge by phone,fax, or
mail. This “how to” manual includes sec-
tions on evaluating the merits and viabil-
ity of a case, pre-filing and practical
considerations, and preparing and filing
the complaint.

TAF on the Internet

• TAF’s Internet presence, designed to edu-
cate the public and legal community
about the False Claims Act and qui tam,
has expanded to highlight the growing
health care trend and recent legislative
developments. TAF’s site is located at
http://www.taf.org.

Previous Publications

• Back issues of the Quarterly Review are
available in hard copy as well as on TAF’s
Internet site.

Quarterly Review Submissions

• TAF seeks submissions for future issues
of the Quarterly Review (e.g., opinion
pieces, legal analysis, practice tips). We
thank Sabrina Skeldon for her contibu-
tion in this issue. To discuss a potential
article,please contact Associate Director
Alan Shusterman.

Anniversary Reports and Video

• To mark the anniversary of the 1986 FCA
Amendments, TAF has available a variety
of re s o u rces including a Tenth An n ivers a ry
Report , an As s e s s m ent of E con om i c
Im p act , and an edu c a ti onal vi deo high-
l i gh ting the ef fectiveness of the Act . Th e s e
m a terials are ava i l a ble at no ch a r ge .

Call for Experts and Investigators

• In response to inquiries, TAF is working
to compile a list of experts and investiga-
tors across an array of substantive areas.
Please contact Staff Attorney Amy Wilken
with any suggestions you may have.

Qui Tam Attorney Network

• TAF is con ti nuing to build and fac i l i t a te
an inform a ti on net work for qui tam
a t torn eys . For an At torn ey Net work
App l i c a ti on or a de s c ri pti on of activi ti e s ,
please con t act TA F. Be su re to ask abo ut
TA F N E T, our el ectronic mail sys tem for
At torn ey Net work mem bers .

TAF Library

• TAF’s FCA library is open to the public,
by appointment, during regular business
hours. To schedule a visit or to inquire
about TAF’s resources, please contact
Staff Attorney Amy Wilken. Submissions
of case materials such as complaints, dis-
closure statements, briefs, and settlement
agreements are appreciated.
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